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PETITION OF TRANS INTERNATIONAL AIRLINES, INC. 
FOR A DECLARATORY ORDER AND/OR WAIVER 


[3] A certain CAB staff letter expressing an opinion affecting the operations 

of Trans International Airlines, Inc. (TIA), a wholly owned subsidiary of Trans- 
america Corporation (Transamerica), compels TIA to file this petition. Pursuant 
to section 5(d) of the Administrative Procedures Act, TIA hereby petitions the 
Board for a declaratory order, declaring registered shareholders of Transamerica 
who have held such stock in their own names prior to the announcement of 
any firm charter plans and for six months’ prior to the charter departure date 
as a charterworthy affinity group for purposes of charter operations by TIA pur- 
suant to Parts 208 and 295 [4] of the Board’s Economic Regulations, and/or 


for an appropriate: waiver or other authority to permit the operation of specific 


1 part 295 regulating transatlantic supplemental operations contains the so-called “6 months” 
rule (it’s really a presumption). Part 295.2(k). Part 208 which regulates supplemental services 
in all other geographical areas other than the transatlantic does not contain the “6 months” 
rule although it requires, like Part 295, that charter participants must be members of the 
organization “at the time the organization first gives notice to its members of firm charter 
plans.” Part 208.3(q). These provisions have been followed explicitly by Transamerica in 
the solicitation of its registered shareholders (see Item 1 under heading “Important Details” 
in App. D). In fact, as the solicitation shown in Appendix D shows under “Important De- 
tails”, the “6 months” rule was made applicable to all charter trip offerings. 


3 
[4] 
| 
charters for Transamerica shcareholders hereinafter set forth if such is deemed 


necessary. In support of this petition, TIA alleges as follows: 


INTRODUCTION 


On August 13, 1968, Delta Air Lines, Inc. (Delta) wrote ai letter to the 
Board’s General Counsel inquiring whether registered shareholders of a corpora- 
tion—specifically registered Transamerica shareholders—meet the Board’s affinity 
requirement in order to be accommodated through charter services. See, App. 
E. 


By letter dated August 30, 1968, the Board’s General Counsel replied to 
Delta stating (App. F): 


“In sum, while there might be special situations in which the 
shareholders of a corporation could properly be viewed as’ suffi- 
ciently distinct from the general public to qualify them as charter- 
worthy, it is the opinion of this office that usually the shareholders 
of a widely held public corporation will not possess a sufficiently 
unifying relationship to set them apart from the general public. 


“As I indicated earlier the Board has not previously had occasion 
to pass upon a question of this character and your letter has not 
been presented to the Board. Accordingly, you will understand 
that the views expressed herein reflect only the opinion of this office 
and are not binding on the Board.” 


General Counsel’s opinion is in error. 


On the basis of General Counsel’s reply (App. B) to Delta’s inquiry, the 
Director of the Bureau of Enforcement by letter to TIA dated October 28, 1968, 
asked for advice from TIA as to what action TIA would take to insure compli- 
ance with the Act. App. G. The letter of the Bureau of Enforcement had 
attached to it the correspondence between Delta and the General Counsel’s office. 


{5, 6] 


{5] Asa result of the Bureau of Enforcement’s letter to TIA the under- 
signed counsel for TIA’ met with the Director of the Bureau of Enforcement, the 
Director of the Bureau of Operating Rights, and the Chief of Supplementary Serv- 
ices Division on November 21, 1968. At that meeting counsel for TIA stressed 
that the Transamerica shareholders charters were not contracted for prior to an 
opinion of TIA’s counsel that the charters to be operated met present Board 
charterworthiness criteria as expressed in applicable Board regulations and Board 
precedent and, therefore, that they complied with the Act. Counsel for TIA 
stated that in their view the registered Transamerica shareholders who could 
avail themselves of the charter services offered to them by their company met 
to the letter all of the standards expressed by the Board to measure group char- 
terworthiness. To settle the matter it was decided that TIA would bring the 
question to the Board. Hence, this petition. 


Il. 


HISTORY OF EVENTS 


Shortly after the acquisition of TIA by Transamerica (Orders E-26459, E- 
26460 (Feb. 23, 1968)) counsel for TIA was asked to render an opinion as to 
whether the shareholders of Transamerica are charterworthy under the Board’s 
affinity charter regulations regulating supplemental carriers. Counsel for TIA 
concluded? that those Transamerica stockholders whose names appear of record 
in the Transamerica stock book would qualify to participate as charter passengers 
(Part 208.211, Part 295.31). Persons who may be beneficial owners of Trans- 
america stock or who may have a beneficial interest in such stock, but whose 
names do not appear in the Transamerica stock book [6] because the stock 
is held in a street name, or by an investment club, mutual fund, etc. do not qualify 
to participate. TIA was also advised that those Transamerica stockholders who 


2 The analysis of Board criteria by TIA counsel in arriving at this conclusion appears in 
the following section of this petition. 


[6, 7] 


met the above test had to meet the conditions set forth in footnote 1 of this 
petition to participate as passengers in Transamerica shareholder charters. TIA 
was further advised that the immediate families (as defined by Part 295.2(j) 

and Part 208.3(0)) of such qualifying Transamerica shareholders could participate 
in the charters. These details were included in Transamerica’s solicitation of 

its shareholders. See App. D (Item 1 under heading “Important Details’). 


The conclusions of TIA’s counsel were communicated to Transamerica. 
As a result during April, 1968, Transamerica sent to its shareholders a question- 
naire to determine the interest of its shareholders in charter trips. The response 
showed enough interest to warrant the creation of a recreation committee named 
“Transamerica Shareholders” staffed by one employee of Transamerica to plan, 


organize and generally administrate the charter program as part of her duties. 


A group of charters were planned with TIA as the carrier, and in July 
1968, Transamerica solicited its registered shareholders (in conformity with Part 
295.30 and Part 208.210) for reservations and deposits for enumerated charters. 
App. D. By August 30, 1968—the date of the letter to Delta by the Board’s 
General Counsel—the reservations and deposits received from qualifying Trans- 
america shareholders to Transamerica’s single solicitation amounted to 910. 


By covering letter dated August 30, 1968 (App. I), the Board’s General Coun- 
sel sent to Transamerica’s attorney Delta’s letter to General Counsel (App. E), and 
General Counsel’s response (App. F). This correspondence was forwarded to TIA 


and its counsel. 


[7] TIA received a copy of the General Counsel’s letter shortly after August 
30, 1968. While not agreeing with the conclusion of the letter, in deference 


to it, TIA and Transamerica have eliminated those proposed affinity charters— 
approximately one-third of the total—as could be accomplished without undue 
inconvenience to the charter participants.? Since August 30, 1968, no new 


charter trips have been added. 


3 The flights between Oakland and Europe were cancelled which were to commence on 


December 13, 1968, June 12, 1969, and July 22, 1969. 
' (continued) 


[7, 8] 


Transamerica mailed to its shareholders a further solicitation as to those 
flights not cancelled during October, 1968, in connection with a stockholders 
report. Subsequently, on November 5, 1968, counsel for TIA received a copy 
of the letter, dated October 28, 1968, to TIA from the Director of the Board’s 
Bureau of Enforcement. App. G. As of October 28, 1968, the reservations 
and deposits received from qualifying Transamerica shareholders amounted to 
1,053 and now approximate 1,648. Of this amount 156 are reservations and 
deposits for inclusive tour flights to South America which are not a subject of 


controversy. 


It is essential at this point to make an observation concerning the General 
Gounsel’s letter to Delta. The General Counsel does not cite any Board prece- 
dent opposing the conclusions of TIA’s counsel that Transamerica shareholders 
conforming to the previously stated requirements (see the first paragraph of this 
section) may travel on said charters as an affinity group. This fact is important 
to keep in mind. The only difference General Counsel has with the conclusions 
of TIA’s counsel is that in his opinion the “bona fide interest in common [be- 
tween registered Transamerica shareholders] which [8] may be said to be suf- 
ficiently unifying to set the membership apart from the public” is not adequate. 
He also states that the Board’s affinity “standard leaves considerable room for 
judgment.” By this statement we judge that General Counsel is inferring that 
while our conclusions may be reasonable, he disagrees with them. If that is the 
case he owes it to TIA, the industry and the public to set forth the basis for 
his conclusions in 4 much more definitive manner than appears in his 3 page 
August 30 letter. His method of restricting Board pronouncements on the sub- 
ject has no precedent, is completely subjective in nature, and is opposed to the 


few Board precedents he does cite. 


3 (Continued) 
The flight departing New York for a Hawaii/Las Vegas/San Francisco tour, which was to com- 
mence on September 7, 1969, was cancelled. 


The trip between Oakland and Hawaii, which was to commence on September 6, 1969 was 
cancelled. 


Ill. 


BOARD PRECEDENT SUPPORTS THE CONCLU- 
SION THAT REGISTERED TRANSAMERICA 
SHAREHOLDERS CONSTITUTE A CHARTER- 
WORTHY GROUP 


A. Basic Board Criteria Used by TIA’s Counsel in Deter- 
mining the Charterworthiness Question. 


The conclusions of counsel for TIA that registered Transamerica shareholders 
are charterworthy if they meet the prior membership conditions of Part 295.2(k) 
and Part 208.3(q) (see, first paragraph of Section II and footnote 1 of) this peti- 


tion for limitations on Transamerica shareholders) were based on the following 
primary criteria set forth in Board regulations and orders:4 


(a) That the Board has acknowledged that a business entity is 
charterworthy; 


(b) That the Board has acknowledged that employees and share- 
holders of a business entity are charterworthy participants; 


(c) That Transamerica Corporation comes within the meaning of 
Part 208.3(n) and Part 295.2(i); 
(d) That Transamerica and the Transamerica shareholders meet 
the essential affinity requirement; 


(e) That Transamerica maintains a registered shareholders file that 
conforms to Part 208.211 and Part 295.31; and 


That since 1964 the Board has had a shift in policy and lifted 
what the Board itself has termed the arbitrary 20,000 member 
ceiling requirement demonstrating that an organization other- 
wise charterworthy and meeting the Board’s regulatory require- 
ments will not be discriminated against because of size (this 
was the announced purpose for lifting the ban). 


— 


4 The basic and supporting authority for the criteria which follow will be cited subsequently. 


[9, 10} 


These were the principal criteria upon which counsel for TIA based their con- 


clusion that registered Transamerica shareholders are charterworthy.® 


The point of difference between counsel for TIA and General Counsel is 
that General Counsel does not believe there is enough affinity between share- 
holders. General Counsel’s mistake is that he has not taken into consideration 
Board precedent on'the subject, and has introduced for the first time the Gen- 
eral Gounsel’s own subjective standards as yet only vaguely expressed in his 
August 30, 1968 letter. For the Board to adopt such a method of regulating 
the supplemental industry would be a serious breach of the Board’s responsi- 
bility: 

[10] “Standards are necessary as Judge Friendly suggests [in The 
Federal Administrative Agencies: The Need for Better Definition 
of Standards, 75 Harv. L. Rev. 863, 1055, 1263 (1962)], for 
reasons of! fairness, to encourage the security of transactions, 
and to maintain the independence of the agencies; and from the 
failure to develop and abide by standards flow errors as are evi- 
dent in this proceeding.” City of Lawrence v. CAB, 343 F.2d 


583 (Ist Cir. 1965); cf., ABC Air Freight v. CAB, 391 F.2d 295 
(2d Cir. 1968). 


As will be shown, General Counsel’s conclusion that registered Transamerica 


stockholders are not charterworthy just does not square with Board precedent. 


B. The Affinity Requirement and Its Applicability to 
Transamerica. 


1. The Board Definition. 


From the Board’s point of view the affinity requirement is fulfilled for 
purposes of the supplemental charter regulations if the particular organization 


5 Only after this conclusion was reached was the question of which registered Trans- 
america shareholders are eligible to travel on the charters to be decided. See the first para- 
graph of Section II and footnote 1 of this petition. 


[10, 11] 


has a principal purpose or purposes other than travel. This point ‘was enunci- 


ated by the Board in Complaint of Eastern Air Lines & National Airlines, Order 
E-21440 (1964). That order adopts as the Board’s, the conclusions contained 

in a letter of Board Member Adams, then Director of the Bureau of Enforce- 
ment and the affinity definition stated therein (p. 11 of App. to Order E-21440): 


“Any trip operated for an open-membership organization 
whose sole purpose is providing transportation for its mem- 
bers, in my judgment, would not qualify as a charter group 
within the meaning of the domestic charter regulations.” 
Emphasis added. 


Relating that definition to Transamerica: it has neither an open-membership 
nor is its sole purpose travel. Transamerica’s membership is limited by the 
number of its shares issued and outstanding. Its purpose (which will be more 
specifically defined elsewhere) is business, primarily through subsidiary companies. 


[11] The ease in meeting the above “principal purpose” criteria was illus- 
trated in the Adams’ letter by a discussion of the charterworthiness of an organi- 
zation called the National Amateur Golfers Association (NAGA) (p. 11 of the 
App. to Order E-21440): | 


| 

“It is apparent from the bulletins and brochures dissemi- 
nated by NAGA that its purpose is the promotion of golfing 
activity in the New England area. Among these activities, 
necessarily, is the arrangement of trips in winter months to 
warmer climates where golf courses are open and playable. 
Although membership in NAGA appears to be generally avail- 
able, solicitation has been almost wholly confined to members 
of golf clubs in the New England region, particularly the Bos- 
ton area—a relatively small group. Membership lists are kept, 
and the Board of Directors is composed of reputable men, 
including several ex-professional athletes from New England. 
In short, there is no basis for holding the organization no be 
uncharterworthy.” 


NAGA was found charterworthy even though it is open to all persons 
who have an interest in the pleasurable sport of golfing (i¢., it has an 


U1, 12) 


open-membership).® This is an interest common to a large segment of the gen- 
eral public, but when individuals of the public join in a common organization 
for primarily that purpose, the Board has concluded that the resulting organiza- 
tion is charterworthy (assuming it meets present regulation requirements such as 
[12] central membership list, etc.).? Another open-membership organization 
found to be charterworthy by the Board is ORT. Order E-21440, App. at 5,11. 


2. The Purpose of Transamerica Meets the Board’s Test. 


The business purpose of Transamerica Corporation is set forth in Exhibit 
TA-30 in the Transamerica Corp. & Trans International Airlines Acquistion Case, 
Orders E-26459, E-26460 (Feb. 23, 1968). That exhibit shows that the Trans- 
america system of companies is a broadly based service business organization 


engaged primarily in providing financial services. Its operations are carried on 


6 Contrast this with’ General Counsel’s vague reference to so-called black-balling practices 
of some organizations, which practices must have been given some weight by him in arriving 
at his decision since he’ refers to it in his letter. App. F, p. 3. No Board citation for such 
a concept is provided in his letter. We do not believe that there is supporting precedent. 


7 Prior to the decision in the Supplemental Air Service Proceeding, Orders E-23350, E- 
24237, E-24239 (decided March 11, 1966), in all geographical areas other than the trans- 
atlantic there was no regulatory requirement as to organizations keeping central membership 
files, participation of members in charter trips limited to persons who became members prior 
to the organizations first announcement of firm charter plans, etc. Those requirements were 
taken from Part 295 (the regulation regulating transatlantic supplemental services) after the 
Board eliminated what it labeled the arbitrary 20,000 membership ceiling and substituted the 
requirement for keeping central membership files, the “6 month” rule, and limitation of 
travel eligibility to mernbers who were members prior to announcement of firm charter plans. 
All these limitations except the “6 month” rule were lifted from Part 295 and incorporated 
in Part 208. See, Recommended Decision in the Supplemental Case, pp. 117-120, 130-136, 
App. F. 


It is safe to say, we believe, that if the charterworthy question of the New York PTA re- 
ferred to in the opinion attached to Board Order E-21440 in the Complaint of Eastern & 
National was to be decided based on today’s regulations, it would be decided that it is not 
charterworthy on the grounds that there is no central membership list as required by Part 
208 and Part 295. 


[12, 13] 


through wholly-owned subsidiaries in the field of insurance, including life, acci- 
dent and sickness, property, casualty, and title insurance; and in the field of 
finance, principally automobile sales financing, consumer loans, commercial loans, 
and leasing of automobiles and nonaviation machinery. Transamerica has entered 
into the leisure-time field through subsidiaries which are engaged in financing 
and the distribution of independently produced motion pictures to theaters and 
to the TV industry. In addition, Transamerica has subsidiaries engaged in real 
to the TV industry. In addition, [13] Transamerica has subsidiaries engaged 
in real estate development, property tax service, research, car rental and manufac- 
turing. Certainly the business purposes of Transamerica are clear. It is also clear 


that such principal purposes are for other than travel. 


Appendix H sets forth the By-Laws of Transamerica. They show when 


annual and special meetings of the stockholders are held.2 The Board of Dir- 
ectors of Transamerica is elected by the stockholders, and through said Board 


8 General Counsel seems to be guided somewhat in his conclusion that registered Trans- 
america shareholders are not charterworthy by the fact that all stockholders do not attend 
stockholder meetings (p. 3). But the Board has never. required full attendance to member 
meetings as a prerequisite to being declared charterworthy. 


General Counsel seems to consider camaraderie among members as important (p. 3). But 
again no Board precedent for such a criteria can be cited. In fact, ER-382, in addition to 
showing that business entities (e.g., Transamerica) are considered by the Board! to be charter- 
worthy and that a numerical restriction will not be applied to them, it also indicates that 
good fellowship and mutual awareness of one member of another is unnecessary. For ex- 
ample, ER-382 then amended Part 295 so that all the employees of the Department of 
Defense are eligible for charter trips. We deem it reasonable to suspect that there is little 
cameraderie between such charterworthy members. The same can be said with respect to 
the employees of General Motors or Ford. Indeed, without endorsing it, a description of 
General Counsel’s concept of stockholders is equally descriptive of employees of the DOD, 
General Motors, Ford, or other large entities (p. 3): 


“They are merely individuals, each separately dealing with his own | 
personal and private financial affairs without any reference to the | 
others, and normally without any knowledge or means of acquiring 
knowledge as to who are the other ‘members’. Indeed, such con- | 
cern with one’s financial affairs is an ordinary day-to-day interest 
shared by the public at large, but which can, in the final analysis, ; 
only be handled on an individual basis.” 


[13, 14] 


the officers of the company are elected. Periodic reports are sent to the stock- 


holders as to the progress of the company; and periodically fruits of the purposes 
of the company are gent to the stockholders in the form of dividend checks. 


The inherent unity of interest and purpose of the Transamerica [14] stock- 
holders group is obviously not a matter of metaphysical speculation, but rather 
one fixed by common law and statute and as to be shown, respected by the 
Board according to its precedents. In concert stockholders exercise control of 
the corporation. The corporation is run for them by the people they elect. 
The desire to make money through a specific business enterprise is as unifying 
a purpose as an intetest in and activities devoted to music, Shakespeare, em- 


ployment, or playing golf. 


Other Business Entities and Their Membership Have Been 
Declared by the Board to be Charterworthy. 
The most compelling basis for concluding that registered Transamerica 
shareholders meet the Board’s charterworthiness tests is the Board’s treatment 
of businesses. This was an aspect which was not considered at all by General 


Counsel in his letter. 


During the time Part 295 contained the 20,000 membership ceiling the 
Board by ER-382, adopted an amendment which became effective May 23, 
1963, amending Part 295 to exclude “business entities” from the 20,000 mem- 
bership requirement. Obviously the Board considered “‘business entities” at that 
time as being charterworthy. There is nothing to indicate that the Board has 
changed its opinion since then. Therefore, the membership of such organiza- 
tions are eligible for affinity charters (assuming, of course, that the other re- 
quirements of the regulations are met, such as central membership lists, mem- 


bership prior to notice of firm charter plans, etc.). 


The question naturally arises: who are members of a business entity? 
The Board has answered that question: the employees and shareholders of the 


[14, 15] 


business entity. As to employees, that they are charterworthy members is shown 
in the regulations (Part 208.3(q)(2); Part 208.211 (footnote); [15] Part 295.2 
(k)(2); Part 295.31 (footnote)). Certainly it is reasonable to assume that if labor 
(i.e., employees) is charterworthy, then the other side of the coin, capital (ie., 
the shareholders) is as charterworthy. And the Board has so concluded. The 
Board has reached that conclusion as to the shareholders of the Greenbelt Con- 
sumer Services, Inc. | 
| 

Appendix A is a SEC prospectus of Greenbelt Consumer Services, Inc. 
(Greenbelt). Page 3 of the prospectus states that Greenbelt: 
| 
“ _. is engaged primarily in the operation of retail super- 
markets, furniture stores, automobile service stations and 
pharmacies in Maryland, Virginia and Washington, D. C.; 
The Company operates 21 supermarkets under the name 
Consumers Supermarket, 5 furniture stores under the name 
Scan, 8 automobile service stations under the name Con- 
sumers Service Station and Tire Center and 7 pharmacies 
under the name Consumers Pharmacy. All of these stores 
are operated as consumer cooperatives.” 


Pages 7 and 8 of the prospectus indicates the extent of its compétition: 
| 


“The supermarket, automobile service station, pharmacy 
and furniture businesses are highly competitive. Many of 
the leading national supermarket chains and oil companies 
are represented in the area served by the Company. There 
are also several large drug store chains and a number of 
large furniture stores which compete with the Company. 
Many of the Company’s competitors have greater EEE 
resources than the Company.” 


Appendix B shows that all members of the general public are welcome customers 
to Greenbelt’s many stores. Buying shares of stock is stated by Greenbelt in 
Appendix B to be a way to “build your own estate”. Appendices A and C 
show that you can become a shareholder by the purchase of one share of 
stock at $10.00 per share.9 | 


9 Compare this with the cost of Transamerica common ranging from $43, 00 to $87.00 per 
share. | 


{15, 16] 


Obtaining shares in Greenbelt is just as easy as obtaining shares in Trans- 


america. In fact, it is easier to be a Greenbelt shareholder since it [16] only 


costs $10.00. The purpose of financial gain is as rooted to purchasing share 


in Greenbelt as it is in purchasing shares in Transamerica. 


The shareholders of Greenbelt have been chartering aircraft from supple- 
mentals and other air carriers since about 1961 or 1962 with Board staff and 
Board approval. Examples of such approvals are Order E-24956 (April 7, 1967) 
(Board action) and Order E-25947 (Nov. 8, 1967) (staff action). This impor- 
tant precedent relative to the charterworthiness of Greenbelt shareholders dic- 


tates the same conclusion as to registered Transamerica shareholders. 


It is No Easier to Become a Transamerica Share- 
holder Than It Is to Become a Member of Other 
Organizations Adjudged by the Board to be 
Charterworthy. 


Ease of admission is stated by the General Counsel’s letter to be an impedi- 
ment in the charterworthiness of registered Transamerica shareholders (p. 2). 
Again General Counsel errs. Board precedent is to the contrary. We just need 
to study the appendix to Order E-21440 (Oct. 23, 1964) in the Complaint of 
Eastern & National Case to dispose of this matter. Page 5 of that appendix 
discusses the charterworthiness of ORT. It notes that “Annual dues are $6 per 
year, and membership is open to anyone”. Emphasis added. Membership in 
NAGA is also shown to be open to all (p. 11). Yet both organizations were 
found to be charterworthy (p. 11). In other words, although these organizations 
were what was termed in the appendix to be “an open-membership organization” 
(p. 11), still since the principal purposes of the organization were for other than 
travel they were found to be charterworthy (p. 11). In the case of Transamerica, 
the principal purpose has been clearly shown to be for purposes other than 
travel. Secondly, the organization is not open ended. Membership is limited 
by the number of shares issued and outstanding. In ORT or NAGA, for example, 


15 
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[17] there is no such limit. Lastly, the financial investment essential to become 

a shareholder in Transamerica is initially far greater than that required to be- 
come a member of ORT ($6.00 a year ORT membership fee v. $47.00 to $88.00 
per Transamerica share of stock). Although it is true that anyon¢ who has 

the wherewithall and inclination may buy Transamerica stock at any brokerage 
office, but it is also apparently as valid to say that anyone who can pick up 

the phone and ask ORT or NAGA for a membership blank can become a mem- 
ber of the organization if they have the six or so dollars and a postage stamp 

to mail their check and filled out form to the relevant organization. A fair 
comparison of the “ease of admission” to organizations passed on by the Board 
and its staff as charterworthy will not support excluding registered Transamerica 
shareholders on that ground. | 


D. The Size of Transamerica is No Prohibition. 


The Board has shown—and has done so quite clearly we think—that the 


original introduction of the limitation as to the size of membership of an organi- 
zation was arbitrarily established as a matter of policy to minimize diversion 

of traffic from individually ticketed services. By that restriction the Board did 
not intend to question the integrity of an organization with a membership in 
excess of 20,000 persons created for purposes other than travel. Members of 
such organizations would have been eligible to participate in charter trips but 
for the 20,000 limitation. The elimination of the ceiling was a shift in Board 
policy which permitted the availability of charter services to members of organi- 
zations regardless of size if the organizations met the affinity criterion. This 
fact was emphasized by the Board in the Transatlantic Charter Investigation, 

40 CAB 233 (1964) at page 270: 


[18] “The limitation on size of the chartering organization was 
intended to prevent diversion from scheduled service, on 
the theory that large organizations are almost indistinguish- 
able from the general public. However, we are of the 


opinion that at this juncture the 6-month membership re- 
quirement of section 295.3052 reinforced, as it will be, 

by mandatory maintenance of membership lists, constitutes 
a sufficiently substantial restriction of charter flights to 

the general public so as to render the numerical limitation 
unnecessary. The record indicates that the present effect 
of this requirement is largely to foreclose bona fide organi- 
zations from engaging in charter programs; no evidence has 
been presented to demonstrate any real diversionary danger 
from removal of this restriction. The lifting of this limita- 
tion should, in our view, increase the availability of low- 
cost transportation and, in the absence of any adverse effect 
upon scheduled services, is consistent with the public interest.53” 


52 Since the examiner issued his recommended decision, the Board 
by regulation ER-382, May 23, 1963, exempted business entities and 
government organizations from the limitation and eliminated the ‘local 
area’ limitation applied to colleges and universities. 


53 The Board has required the IATA carriers to eliminate this 
restriction in the group fare resolution for 1968. IATA Agreements 
re Passenger Fares, 38 C.A.B. 1062, 1063-1076 (1968). 


Again in the same case at page 320: 


“The present limitation on the size of eligible organizations 
seems to be arbitrary and unnecessary at this time. While 
it may have been justified earlier, it has no practical utility 
in the future regulation of transatlantic charters. The group- 
fare program has no comparable limitation and the Board 
found no reason to impose such a restriction as a condition 
of approval. If an organization in excess of 20,000 is still 
regarded as being indistinguishable from the general public, 
as was apparently the feeling at the time the restriction was 
imposed, then the restriction would have been required in 
the group-fare program. However, the fact is that the 
‘affinity’ requirement is sufficient to remove group-fare traf- 
fic from the general public; and correspondingly, the member- 
ship requirement in section 295.30, which is equivalent to 
the group fare ‘affinity’ requirement, is sufficient to restrict 
charter traffic from the general public. It is unreasonable 
that organizations such as the British Bar Association and the 
Lions Clubs and other similar groups, otherwise meeting the 
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eligibility [19] requirements, should be precluded today 
from planeload charters simply because their membership eX- 
ceeds 20,000. Accordingly, section 295.30 should be 
modified by deleting the last sentence of that section.” 


Although this important determination of the Board was cited by General Coun- 
sel in his August 30 letter, it was not taken into account. General Counsel 
had a duty to be guided by the above quoted Board determinations in reaching 
his conclusion. It was a serious error for him to treat so lightly these tenets set 
forth by the Board on the question of charterworthiness. 


IV. 


AT THE VERY LEAST A GRANT OF A WAIVER OR OTHER 
AUTHORITY FOR THE OPERATION OF THE REMAINING 
CHARTERS IS WARRANTED. 

The charters for the registered Transamerica shareholders were planned and 
organized a long time prior to receipt by TIA of the General Counsel’s letter 
to Delta dated August 30, 1968. A substantial amount of time, effort and 
expense went into the preparation and organization of the charters. About 
1,500 qualifying shareholders have made their vacation plans based on these 
charter opportunities. If TIA is not permitted to operate the charters these 


travelers will be greatly inconvenienced. 


Before the charters were organized and solicitations sent out in accordance 
with Part 208.210 and Part 295.30, a legal opinion was obtained by TIA from 
its counsel that charters for registered Transamerica shareholders conformed 
with the requirements of the Board. That legal opinion was given only after 


a careful evaluation of all promulgated Board precedents. 


[20] It was only after the charter program had been set in motion based on 


applicable Board authority authorizing such a program that General Counsel’s 
opposing opinion was received. An opinion which is completely ‘ contra to the 


Board’s decision with respect to the charterworthiness of shareholders of another 
business entity (ie., Greenbelt). E.g., Board Order E-24956 (April 7, 1967). 
That precedent is clearly applicable in this case. Transamerica, its qualifying 
shareholders, and TIA should not be made to suffer because a determination 

to operate the charters was based on a legal opinion founded on existing and 
applicable Board precedent. City of Lawrence v. CAB, supra. Clearly, if the 
Board in its wisdom decides that it cannot declare that the said registered Trans- 
america shareholders constitute a charterworthy group, then at a minimum a 
waiver or other appropriate authority is warranted to permit the operation of 


those affinity charters set forth in Appendix D, which have not been cancelled.1° 


WHEREFORE, Trans International Airlines, Inc., respectfully prays that 
the Civil Aeronautics Board declare that the registered Transamerica Corporation 
shareholders constitute a charterworthy group, or grant an appropriate waiver 
or other authority which would permit Trans International [21] Airlines to operate 
the specific charters referred to in this petition for the registered shareholders 
of Transamerica Corporation, and that the Board grant such other and further 
relief as to it seems appropriate under the circumstances. In addition, it is 


respectfully requested that oral argument be granted on this petition. 


Respectfully submitted, 


BURWELL, SHERMAN, HANSEN 
& McCANDLESS 
By /s/ Clayton L. Burwell 
Clayton L. Burwell 
By /s/ Walter D. Hansen 
Walter D. Hansen 


Counsel for 
January 21, 1969: TRANS INTERNATIONAL AIRLINES, INC. 


10 The next flight to be flown is scheduled to depart February 8, 1969. Appendix D 
shows the flights to be flown. Footnote 3 shows the flights cancelled. None of the South 
American flights are ‘involved since they are inclusive tours being operated pursuant to Part 378. 
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[22] GREENBELT CONSUMER SERVICES, INC. 
Cash Offer 


30,000 Shares of Series A Common Stock ($10 par value) 
90,000 Shares of Series B Common Stock ($10 par value) 


$53,800 of 6% Series B Subordinated Debentures Due 1975 
| 


Underwriting Discounts ; Proceeds to 
Price to Public & Commissions (1)(2) Company (3). 


Series A Common Stock 
Per Share . . . . . $10 None $10 
Total. . . . . . . $300,000 $300,000 


Series B Common Stock 
Per Share . . . . . $10 
Total. . . . . . . $900,000 


6% Series B Debentures 
Per $100 unit . . . $100 
Total. . .. . . . $53,800 


The securities offered hereby will be sold by the Company through its employees. In 
Maryland and Virginina, when required by law, these securities will be sold only by 
those employees who are licensed agents for such sale. Such persons. may be deemed 
to be underwriters as that term is defined in the Securities Act of 1933. 

Since there is no underwriting of the securities offered hereby, there’ is no assurance 
that the Company will sell all of such securities. 

Before deducting expenses of the initial phase of this offering estimated at $14,000. 


Shares of Series A and B Common Stock are being offered to the public 
while the Debentures are being offered only to holders of 10 or more shares 
of Common Stock. 


Exchange Offer 


4,000 Shares of Series A Common Stock ($10 par value) 
36,000 Shares of Series B Common Stock ($10 par value) 


The Company hereby offers up to 4,000 shares of Series A Common Stock 


and 36,000 shares of Series B Common Stock in exchange for the common 
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stock of Peninsula Cooperative Association, Inc. (“Peninsula”) in accordance 
with the terms and conditions of its Exchange Offer set forth below and as 
more fully set forth elsewhere herein. No underwriting commissions will be 
paid in connection with this exchange which is being solicited by the Company. 
The Company is offering to each holder of Peninsula common stock (i) one 
share of its Series A Common Stock in exchange for one share of Peninsula’s 
common stock, and (ii) a number of shares of its Series B Common Stock equal 
in number to the remaining shares owned by such holder of Peninsula common 
stock, except for one share. A condition of the exchange is that each tendering 
stockholder will retain one share of Peninsula common stock and give designees 
of the Company his proxy to vote such share. For a specific example of how 
this exchange would operate, see “Exchange Offer” herein. The Company will 
not be obligated to consummate the exchange until 80% of the outstanding 
shares of Peninsula’s common stock are tendered to it during the term of this 
offer. This offer expires at the close of business on June 30, 1969, unless ex- 


tended by the Company. See “Exchange Offer” herein for further details. 


There are certain material restrictions on the purchase, sale and transfer 
of the Common Stock. See “Description of Common Stock.” There is no 
market for the Common Stock. Because the Company has a right of first re- 
fusal to purchase the Common Stock from its stockholders, it is anticipated 
that no capital appreciation of growth in value may be realized by the stock- 
holders. 


Since the Debentures were first offered in May 1965, there has been vir- 


tually no trading! activity and there is no likelihood that the Debentures, though 


freely transferable, will enjoy an active trading market. The Company may at 


its option, on at least 30 days’ notice, redeem the Debentures at prices declining 
from 102% of the principal amount thereof to the principal amount, plus accrued 
interest. See “Description of Debentures”. 
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The date of this Prospectus is August 8, 1968. 


[23] No dealer, salesman or any other person has been authorized to give 
information or to make any representations other than those contained in this Pro- 
spectus in connection with the offer contained in this Prospectus, and, if given 
or made, such information or representations must not be relied upon as having 
been authorized by the Company. Neither the delivery of this Prospectus nor 
any sale made hereunder shall, under any circumstances, create any implication 
that there has been no change in the affairs of the Company since the date 
hereof. This Prospectus does not constitute an offer or solicitation by anyone 
in any state in which such offer or solicitation is not authorized or in which 
the person making such offer or solicitation is not qualified to do so to any 


person to whom it is unlawful to make such offer or solicitation. 


TABLE OF CONTENTS 


The Company ......-+-+.+-. Dividends . 

Use of Proceeds. . . . - -- ses Plan of Distribution 
Capitalization. - . ...-.+.--. Exchange Offer . 
Consolidated Statements of Income . . . Peninsula Cooperative Associa- 
tion, Incorporated 


Legal Matters . 
Experts . 


History and Business 
Property 


Management Ae ee ets 
a Report of Independent Certified 
Description of Common Stock . Public Accountants . 


Description of Debentures . a 
eo u Financial Statements 


Until September 17, 1968 (40 days after the date of this Prospectus), all dealers effect- 
| 


ing transactions in the registered securities, whether or not participating in, this distribution, 
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may be required to deliver a Prospectus. This is in addition to the obligation 
of dealers to deliver a Prospectus when acting as underwriters and with respect 


to their unsold allotments or subscriptions. 


[24] THE COMPANY 


Greenbelt Consumer Services, Inc. is engaged primarily in the operation of 
retail supermarkets, furniture stores, automobile service stations and pharmacies 
in Maryland, Virginia and Washington, D. C. The Company operates 21 super- 
markets under the name Consumers Supermarket, 5 furniture stores under the 
name Scan, 8 automobile service stations under the name Consumers Service 
Station and Tire Center and 7 pharmacies under the name Consumers Pharmacy. 
All of these stores are operated as consumer cooperatives. The term “Company” 
refers, unless the context indicates otherwise, to Greenbelt Consumer Services, 


Inc. and its subsidiaries. 


USE OF PROCEEDS 


The net proceeds to the Company from the sale for cash of the Common 


Stock and Debentures offered hereby, assuming all are sold, will be approximately 


$1,239,800 after deduction of expenses relating to the sale. It is anticipated 


that such proceeds will be realized over a period of approximately three years. 
These proceeds will be added to working capital and the principal portion there- 
of will be used to repurchase the Company’s Common Stock from holders de- 


siring to dispose of their shares. See “Description of Common Stock”. 


Since there is no underwriting of the Company’s cash offering, there is no 
assurance that any or all of the net proceeds referred to above will be realized. 
However, it is presently intended that the offering will continue until all of 
the securities offered are sold. 
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The following table sets forth the capitalization of the Company as of 
June 29, 1968, and as adjusted at that date to give effect to the sale and ex- 
change of the Common Stock, and to the sale of the 6% Series B Debentures, 
offered hereby. | 


a 


Amount Amount As 
Title of Class Authorized Outstanding : Adjusted 


54% Series A Subordinated 
Debentures Due July 1,1970 . . . $250,000 $ 37,600 $ 37,600 


6 % Series B Subordinated 
Debentures Due July 1,1975 . . - $250,000 $ 196,200 $ 250,000 


Other long-term debt, including 


current portion(1) . -- . ++: $1,116,728 $1,116,728 


Series A Common Stock, 
$10parvalue. . . - +--+ + + 500,000 shs. 26,719 shs.. 60,719 shs. 

Series B Common Stock, : 
$10 parvalue. . . . + - - + - 4,500,000 shs. 146,147 shs.. 272,147 shs. 

| 


le en | 
(1) Approximately $488,000 of long-term debt is collateralized. For additional information, 
see Note 4 to the Financial Statements. 


See Note 5 to the Financial Statements for information regarding obligations under leases. 


aS 


[25] CONSOLIDATED STATEMENTS OF INCOME 
FOR 
GREENBELT CONSUMER SERVICES, INC. AND SUBSIDIARIES 
The following consolidated statements of income of Greenbelt Consumer 
Services, Inc. and its subsidiaries for the five years ended J anuary 27, 1968 
have been examined by Lybrand, Ross Bros. & Montgomery, independent certi- 
fied public accountants, whose report appears elsewhere in this Prospectus. 
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These statements should be read in conjunction with the applicable financial statements and related notes 


set forth elsewhere in this Prospectus. 


Net sales (B). . . . . «. . ~ « $22,249,410 $31,467,811 $32,294,805 $32,757,552 $40,185,308 
Cost of sales(Note2) . . . . . . 17,715,907 25,560,050 25,995,619 '26,200,607 32,022,974 


4,533,503 5,907,761 6,299,186 | 6,556,945 8,162,334 


Grossprofit. . ...... 
Selling, general and administrative ' 
eXPENSES feed oy meets 4,597,091 5,578,874 $5,954,962 ! 6,210,117 7,996,238 


Operating income (loss) . . ... (63,588) 328,887 344,224 | 346,828 166,096 
Other income (principally interest and 
in 1968,commissions). ... . 51,643 12,736 16,423 9,408 23,895 


(11,945) 341,623 360,647 i 356,236 189,991 
Interest expense . . . ..... 68,884 32,056 28,624 | 42,570 63,340 


Income (loss) before taxes on income | 

and extraordinary items . .. . (80,829) 309,567 332,023 | 313,666 126,651 
Provision for (reduction in) taxes on 

income attributable to above income 

(loss), exclusive of amounts allocated 


to extraordinary items(C). . . . (12,737) 137,000 155,000 153,000 50,400 


Income (loss) before minority interest 

and extraordinary items ... . (68,092) 172,567 177,023 ' 160,666 76,251 
Minority interest in net income (loss) | 

and dividends on preferred stock 

ofasubsidiary ....... 1,254 858 1,188 1,258 (3,702) 
Income (loss) before extraordinary 

saa AR G6 goo a 4s (69,346) 171,709 175,835 159,408 79,953 
Extraordinary items, net of related 

taxes\(D)ie co eae oi eee 75,931 -- = — (76,901) 


Netancome! 7-75.) i-)ce) ee gene> 6,585 171,709 175,835 : 159,408 3,052 


Per share of capital stock (E): 
Income (loss) before extraordinary 
items So 6 oc 
Extraordinary items, net of related 
taxes . 


Net income 


Dividend per share (E). 
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[26] NOTES TO CONSOLIDATED STATEMENTS OF INCOME 


(A) The numerical reference applies to the “Notes to Financial Statements” 
included elsewhere in this Prospectus. 


(B) The increase in volume in 1965 resulted principally from (1) operating the 
supermarkets on a discount pricing basis; (2) opening a new supermarket and 
a furniture store; and (3) a supermarket strike in the Baltimore area which 
did not involve the Baltimore area stores of the Company. The increase 
in volume in 1968 resulted principally from the operation, effective May 1, 
1967, of seven supermarkets formerly operated by The Kroger Co. in the 
Washington, D. C. area and the opening of two supermarkets during March 
and August, 1967, respectively. See “History and Business” elsewhere in 
this Prospectus. 


The investment credit is accounted for as a reduction in income tax expense 
for the year in which the credit is utilized and amounted to approximately 
$9,000 in 1964, $17,300 in 1965, $10,600 in 1966, $12,000 in 1967 and 
$15,500 in 1968. 


The extraordinary credit in 1964 represents the gain on the sale of property, 
net of related taxes on income of $21,816. This extraordinary item was 
previously credited directly to retained earnings after the determination of 
net income. In order to conform with the recommendations of the Ac- 
counting Principle Board of the American Institute of Certified Public 
Accountants as stated in its Opinion Number 9 issued in December, 1966, 
the consolidated statement of income for 1964 has been restated to include 
such credit in the determination of net income. The extraordinary charge 
in 1968 represents the writedown of a non-interest bearing note receivable 
taken in connection with the sale of property in 1964 (referred to above) 
to its estimated realizable value, net of related taxes on income of $58,500. 
(See Note 5 of Notes to Financial Statements). 


Earnings data is based on the number of capital shares outstanding at the 
end of each period. See “Description of Common Stock” elsewhere in 
this Prospectus. Cash dividends have been declared and paid each year at 
the per share amounts shown below (adjusted according to the period for 
which shares have been held during the year). 


Date 
Year ended Declared Paid Per share 


1964 2/ 2/63 4/10/63 $.50 
1965 3/14/64 4/10/64 40 
1966 2/ 6/65 4/10/65 50 
1967 2/12/66 4/11/66 50 
1968 3/11/67 4/10/67 50 
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On March 9, 1968, a dividend of $.50 per share was declared, payable either 
in cash or stock, at the election of the individual holders of record on 

April 10, 1968. For further details see “Dividends” elsewhere in this Pros- 
pectus. | 


All of the years cover fifty-two weeks except 1965 which covers fifty-three 
weeks. 


The decline in operating income for the fiscal year ended January 27, 1968, 
as compared with the prior year, was due primarily (i) to costs incurred in the 
integration into the Company’s operations of stores formerly operated by The 
Kroger Co. (“Kroger”) and acquired by the Company in the acquisition of cer- 
tain assets from Kroger in May 1967 (see “History and Business’’) and (ii) to 
continuing and unanticipated losses from one store location acquired from Kroger 
in the aforesaid acquisition and opened for business by the Company in August 
1967. 


Interim financial information for the Company for the twenty-two weeks 
ended July 1, 1967 and June 29, 1968 is set forth below. Although unaudited, 
in the opinion of management all adjustments (consisting only of normal recurring 


accruals) have been made as needed for a fair presentation. 


Twenty-two Weeks Ended 
July 1, 1967 June 29, 1968 


Netissless = ily ca oes Su Storosmez6e | esa7ie4se32 
Nethlossoste cece a ee 17395 (26,473 
Netlosspershare . . ..- +--+ +s > 10 | 15 


Figures given in the above table include the results of the operation of certain supermarkets 
formerly owned by Kroger. Six of these supermarkets have been operated by the Com- 
pany since May 1, 1967; one was operated by the Company for the month of May 1967 
and then closed; and one was opened by the Company and operated continuously since 
August 1967. 
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[27] HISTORY AND BUSINESS 


The Company was incorporated under the laws of Maryland in 1937. It 
is engaged primarily in the operation of supermarkets, furniture stores, automo- 


bile service stations and pharmacies in Maryland, Virginia and Washington, D. C. 


During the past five years, the Company has increased the number of retail 
outlets which it operates as set forth in the following table which lists each cate- 
gory of retail outlets operated by the Company, the number of such outlets 
operating in January 1963 and the number of such outlets operating as of June 
1968. 


Retail Outlets January 1963 June 1968 


Supermarkets. . 2. - - ee ee eee 1 2 
Furniture: stores. . . . - 

Automobile service stations . 

Pharmacies . 


In the last fiscal year, supermarkets accounted for approximately 85% of 
the Company’s sales. Although the Company also operates furniture stores, 
automobile service stations and pharmacies, only furniture stores contribute signi- 


ficantly more to income than to sales. 


In May 1967, the Company acquired certain equipment, fixtures, leasehold 
improvements, merchandise and supplies from Kroger. These assets, which were 
owned and used by Kroger in its supermarket business in the metropolitan 
Washington, D. C. area, are now being used by the Company in its business. 

In connection with this acquisition, Kroger agreed to assign or sublet to the 
Company the stores it was then leasing and to lease to the Company the stores 
it owned. As a result, the Company is presently operating its supermarkets at 
seven locations formerly used by Kroger. 


The total purchase price paid for the Kroger assets was approximately 


$1,129,000, of which approximately $520,000 was for certain merchandise and 
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supplies and approximately $609,000 was for certain equipment, fixtures and 
leasehold improvements. The prices paid for the foregoing items were determined 


in arm’s length negotiations between the parties. 


The following figures have been supplied by Kroger which advises that such 
figures are unaudited and taken directly from store statements created for manage- 
ment purposes only. Store statements from which the following figures were 
obtained may not in all respects conform to generally accepted accounting prin- 
ciples. They are, however, intended to reflect the results of each store’s opera 
tions (exclusive of overhead expenses) as accurately as possible. The following 
summary sets forth combined sales and direct store expenses for the seven Kroger 
stores from which assets were acquired by the Company and which are presently 


being operated by the Company. 


[28] Years (1) Four Months 
Ended 
1964 1965 (2) 1966(3) April 30,1967 


Total Sales . . . . . « « $8,040,207 $10,582,621 $11,302,653 $3,426,591 
Cost of Merchandise Sold . . . « $6,553,874 $ 8,713,503 $ 9,179,964 $2,827,239 
Total Wages(4) . . . . $ 650,107 $ 859,369 $ 1,006,272 $ 313,329 


Total Variable Store heen (s) . $ 184,185 $ 258,060 $ 272, 451 $ 86,880 
Total Fixed Store Expenses(6) . . . $ 206,361 $ 268,975 $ 317, 883 $ 128,310 
Misc. Other Direct Store Expenses (7) . $ 8,503 $ 22,435 $ 13, 638 $ 2,783 


These figures represent only direct operating expenses and do not reflect the normal overhead 
expenses which are usually allocated to stores forming a part of a chain store organization with 
centralized general management. 


(1) All of the years cover 52 weeks except 1965 which covers 53 weeks. 

(2) One store was opened in approximately April 1965. 

(3) One store was opened in approximately May 1966. 

(4) This classification includes items such as store manager’s salary, grocery : ‘and produce 
clerks’ wages, meat clerks’ wages and vacation expenses estimates. 

(5) This classification includes items such as wrapping supplies, store supplies, losses on bad 
checks, cash over and short, store repairs and maintenance, laundry and: towel service, 
light, power, water, ice and sundry expenses and credits. 

This classification includes items such as rent, license fees, EERE lof leasehold im- 
provements and depreciation of store equipment. 

This classification includes items such as customer accident claims, aiestes direct 
charges and store manager’s bonus. 
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The Company’s supermarkets are all self-service stores. They carry a full 
line of groceries, meats, produce, dairy products, seafood and a wide variety of 
non-food items, including toiletries, housewares, hardware and clothing. The 


Company’s Scan furniture stores sell primarily Danish modern furniture. The 
automobile service stations, in addition to selling gasoline and petroleum products, 
provide certain mechanical repair services and sell tires and assorted automobile 
accessories. The Company’s pharmacies sell proprietary and ethical drugs, vitamins 
and other related items. The Company’s stores provide adequate parking for 


customers. 


Employees 


The Company’ employs approximately 500 full-time and approximately 400 
part-time employees. Most of the non-managerial employees are covered by 
agreements with labor unions. The Company considers its employee relations 


to be satisfactory. 


The Company has established a Profit-Sharing Retirement Plan (the “Plan’’) 
for the benefit of all full-time employees who meet certain age and length-of- 
service requirements. The directors and-officers are not full-time employees of 
the Company and, therefore, are not eligible to participate in the Plan. Em- 
ployees who are members of a union may choose to be covered by their union’s 
retirement plan. Such a choice, if made by a majority of members voting 
thereon, binds all members of that union employed by the Company. Approxi- 
mately two-thirds of the Company’s employees who are eligible to participate 
in the Plan are covered by retirement plans administered by their respective 
unions and the Company is obligated to contribute to such plans. The Com- 
pany contributes 10% of its annual net earnings before patronage refunds, ex- 
traordinary items and income taxes, and employees contribute from 3% to 5% 
of their compensation, to the Plan. See Note 7 to the Financial Statements. 
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Competition 


The supermarket, automobile service station, pharmacy and furniture busi- 
Many of the leading national supermarket chains 
[29] served by the Company. 


There are also several large drug store chains and a number of large furniture stores 


nesses are highly competitive. 
and oil companies are represented in the area 


greater financial resources than the Company. 


Property 


The table below lists the Company’s retail outlets and their location: 


Location 


Maryland 


Dundalk 
Eastover 
Forestville Penn-Mar Shopping Center 
Glen Burnie 
Greenbelt 
Hyattsville Capital Plaza Shopping Center 
Kensington 
Oxon Hill 
Pikesville 
Rockville 
Silver Spring 
Aspen Hill 
Piney Branch Shopping Center 
Takoma Park Takoma Park 
Shopping Center 
Other location 
Westminister Westminster Shopping Center 
Wheaton 


Type of Retail Outlet 


Supermarket 

Supermarket 

Supermarket 

Supermarket 

Supermarket, service station and pharmacy 
Supermarket 

Supermarket 

Pharmacy 

Furniture Store 

Supermarket 


Supermarket 

Supermarket, service station and pharmacy 

Supermarket, service station, pharmacy 
and furniture store 

Pharmacy 

Supermarket and service station 

Supermarket and service station 
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Location 


Virsini 
Alexandria 
Fairlington Shopping Center 
Penn-Daw Plaza Shopping Center 


Type of Retail Outlet 


Supermarket and service station 
Supermarket, service station and pharmacy 


Other location Supermarket 
Annandale Supermarket 
Fairfax Supermarket 
Falls Church 

Pimmit Hills 

Other locations 


Supermarket 
Two supermarkets, service station, pharmacy 
and furniture store 


District of Columbia 


2024 T Street, N. W. 
Van Ness Centre 


Furniture store 
Furniture store 


[30] The Company rents all of the facilities which it uses for executive of- 
fices, retail stores and a warehouse, except for the furniture store in Pikesville, Mary- 
land, which it owns. The Company’s operating locations are occupied under 
leases which provide for various minimum rentals and, in some cases, additional 
rentals based on a percentage of sales. See Note 5 to the Financial Statements 
for information concerning minimum aggregate rentals. 


The Company leases the Penn-Daw Plaza Shopping Center, the Piney Branch 
Shopping Center and a small complex of stores on Georgia Avenue in Wheaton, 
Maryland. The Company uses one or more of the stores in each of these loca- 
tions and subleases those stores which it does not use. The minimum aggregate 
annual rental income to the Company from these subleases is $145,000. There 
are twenty-five subleases which are for varying rental periods. Twenty-one of 
such leases expire during the five-year period ending January 1973. 


Takoma Park Shopping Center, Inc., whose stock is 50% owned by the 
Company, owns the Takoma Park Shopping Center which was opened in 1960. 


[30] 
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The Company presently leases a supermarket, pharmacy, automobile service sta- 
tion and furniture store in this shopping center. The Company’s commitments 
to this affiliate are described in Note 5 to the Financial Statements and informa- 
tion regarding this affiliate’s long-term debt (including the mortgage on the 
shopping center) is set forth in Note 3 to the Financial Statements of Takoma 
Park Shopping Center, Inc. included in this Prospectus. 


MANAGEMENT 
Directors and Officers 


The directors and officers of the Company and the position held by each 
are as follows: 


Name Position 5; 


Robert J. Dressel President and Director 

W. Gifford Hoag Vice President and Director 
John F. Stachle Treasurer and Director 
Dorothy S. Wheeler Secretary and Director 
Solomon L. Hoke Director 

Frank W. Lewis Director 

Oscar W. Meier Director 

Robert W. Norton Director 

Benjamin Rosenzweig Director 


Robert J. Dressel, President, has been with the U. S. Office of Education, 
Department of Health, Education and Welfare, for more than the past five years. 


Presently he is Chief, Program Analysis Graduate Academic Frogiam, Division 
of Graduate Programs in the Office of Education. 


W. Clifford Hoag, Vice President, has held various positions in the Farm 


Credit Administration since 1955. Presently, he is Chief of Information Services 
and Assistant Director, Research and Information Division in the ‘Farm Credit 
Administration. 
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John F. Stachle, Treasurer, has been with the United States Office of Ed- 
ucation, Department of Health, Education and Welfare for more than the past 
five years. Presently he is Assistant Director for Policy and Procedures, Division 


of Compensatory Education in the Office of Education. 


Dorothy S. Wheeler, Secretary, has been Director of Volunteers and Assis- 
tant Director of Public Relations, Morris Cafritz Memorial Hospital since 1963. 


[31] In addition to the directors and officers, the Company employs the fol- 
lowing persons who perform executive functions: Robert E. Morrow has been em- 
ployed by the Company in various capacities since 1946 and has been Resident 
General Manager since 1963. In this capacity, he performs the principal execu- 
tive functions for the Company. Charles V. Blum, Controller, has served the 
Company in that capacity since 1962. He is a Certified Public Accountant and 
has had prior experience in public and private accounting. Paul G. Nelson com- 
menced duties as Assistant General Manager of the Company in 1965. For five 
years to that time, he was General Manager of the Ramapo Valley Co-operative, 
Inc. in Ridgewood, New Jersey. 


Remuneration 


No director, officer or employee of the Company receives aggregate direct 
annual remuneration from the Company in excess of $30,000. For the fiscal 
year ended January 27, 1968, the principal executive employees of the Company 
who are not officers (two persons) received a total of $36,512 and all directors 


and officers as a group (ten persons, including Mr. Morrow) received $51,219. 


The Company has a plan under which it has undertaken to pay retirement 
benefits at age 65, disability benefits and death benefits to certain of its key 
employees subject’ to continuous employment, non-competition after termination 
of employment and other conditions. Under this plan, Mr. Morrow would, if 
all conditions were met, be entitled to retirement payments of $1,000 a month 
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for ten years, disability payments of $500 a month until he reaches age 65 and 
death benefits to his wife of $1,000 a month for ten years. No directors or 


officers participate in this plan. 


Since February 1962, the Company has had an agreement with Checchi 
and Company (“‘Checchi”), a management consulting firm, under which Checchi 
acts as General Manager of the Company. Checchi has all of the authority 
usually exercised, and the responsibility normally assumed, by a general manager 
subject to the ultimate control of the Board of Directors. Checchi, with the 
approval of the Board of Directors, appointed Robert E. Morrow as the Com- 
pany’s Resident General Manager. In that capacity, Mr. Morrow, ‘who also is 
a Vice President of Checchi, performs the principal executive functions for the 
Company. The agreement with Checchi has been authorized by the Board of 
Directors of the Company in accordance with its Bylaws. Under ‘these Bylaws, 
the Board of Directors may not contract with Checchi to serve as General 
Manager for a period which runs beyond each year’s annual meeting of mem- 
bers. In accordance with this limitation, the current agreement with Checchi 
runs through the date of the Company’s annual meeting planned to be held 
not later than June 1969. | 


During the fiscal year ended January 27, 1968, Checchi was paid an aggre- 
gate of $51,413, including a discretionary bonus of $10,230 voted by the 
Board of Directors in March 1967. With the exception of $12,000 paid by 
the Company directly to Mr. Morrow, Checchi was responsible for the payment 


of all compensation to Mr. Morrow. For the fiscal year ended January 2p 
1968, Checchi paid Mr. Morrow $29,856 for his services, which include his 
services as Resident General Manager of the Company. This amount is based 
in part upon the amount of fees paid to Checchi by the Company. Checchi 
is a management consulting firm located in Washington, D. C., with overseas 


offices in Rome and Manila. It provides its clients with a wide range of services 
| 
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including corporate management, investment counseling and feasibility studies 
and assists them in obtaining financing. Checchi’s clients include business organi- 
zations, cooperatives, government institutions, philanthropic foundations and 
individuals. This fitm has acted as a consultant to the United States Govern- 
ment on the establishment of a bank for cooperatives abroad and has served 


as an advisor to cooperative operations in Iceland and South America. 


{32} DESCRIPTION OF COMMON STOCK 


The capital stock of the Company consists of Common Stock, divided into 


two series, designated Series A and Series B. 


Series A Common Stock has voting power. No person may own more 
than one share of Series A Common Stock or more than two shares of Series 
A Common Stock in co-ownership with another person. No person under the 


age of 18 may own any Series A Common Stock. 


Series B Common Stock has no voting power. Except in the case of a 
purchase by a parent or guardian in trust for minor children, a purchaser must 
first own one share of Series A Common Stock before he may purchase Series 


B Common Stock. 


No stock may be sold by the Company to a person if, as a result of such 
sale, such person or his spouse or children living in the same household would 


own, jointly or separately, more than 250 shares of Common Stock of the 


Company. This limitation does not affect ownership of shares of the Company’s 


Common Stock acquired prior to July 1, 1965, when the limitation in effect 
was that no person could own more than 500 shares of the Company’s Common 
Stock or more than 1,000 shares of the Company’s Common Stock in co-owner- 


ship with another person. 
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Stockholders are not entitled to any pre-emptive, stock subscription or con- 
version rights. All of the issued and outstanding Common Stock is, and the 
Common Stock offered hereby will be, when paid for or exchanged as described 
herein, validly issued, fully paid and nonassessable. Upon liquidation, all stock- 


holders will be entitled to receive a pro rata share of the distributable assets. 


Series A Common Stock and Series B Common Stock may be redeemed 
by the Company at the par value of $10 per share where the Common Stock 
is held by a non-qualified owner, a deceased member, an incompetent or a per- 
son Owning more than the permitted maximum number of shares of Common 
Stock. In addition, Series B Common Stock may be redeemed by the Company 
at the par value of $10 per share if the Board of Directors deems such action 


to be in the Company’s best interest. 


Stockholders may transfer their Series A and Series B Common Stock if 
the transfer is approved by the Company. Stockholders desiring to dispose of 
Common Stock other than by an approved transfer first must offer such Com- 
mon Stock to the Company before it may be sold to an eligible transferee. 
The Company has three months to purchase any Common Stock so offered to 
it at a price equal to par value or book value, whichever is lower. The Com- 
pany has always exercised this option and intends to continue to do so when 


practicable. 


Requests for redemption are honored in the order in which they are received. 
The Company’s ability to redeem its outstanding shares is dependent on it being 
able to sell its Common Stock, to obtain long-term financing or to otherwise 
have available working capital for this purpose. The Company’s redemption 


policy is further limited by the practical effects of certain restrictions contained 


in instruments evidencing its long-term indebtedness. It is the Company’s policy 
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to condition redemptions of Common Stock on further sales of such Stock. 

This policy has at times resulted in some delay for stockholders seeking to have 
their Common Stock redeemed. During periods of delay, hardship cases would 
be given preference. Shareholders should note that demands for redemption 
probably would be highest during a period of business decline during which sales 
of Common Stock probably would decline. Since there is no market for the 


Company’s Common Stock and none is foreseeable, the occurrence of such de- 


lays in redemption in the future may effectively limit the liquidity of a stock- 
holder’s investment. As of April 30, 1968, approximately $100,000 was avail- 
able for redemption of Common Stock and to the extent that sales of Common 
Stock made pursuant to this Prospectus are not offset by corresponding redemp- 
tions, the amount available for future redemptions would be increased. There 
was no unfilled requests for re- [33] demption at January 27, 1968, but 
there is no assurance that this situation will continue. During the five year period 
ended January 27, 1968, the Company expended approximately $828,000 to 
redeem its Common Stock. All redemptions by the Company have been at 


$10 per share. 


The Company is the transfer agent for its Common Stock. 


DESCRIPTION OF DEBENTURES 


The Series B 6% Subordinated Debentures due July 1, 1975 (the “Deben- 
tures’”) offered hereby are to be issued under an indenture dated as of May 
25, 1965 (the “Indenture”) between the Company and Union Trust Company 
of the District of Columbia, as trustee (the “Trustee”). The following statements 
relating to the Debentures and the Indenture are summaries of certain provisions 
contained therein and do not purport to be complete. They are subject in all 
respects to the provisions of the Indenture, a copy of which is filed as an ex- 
hibit to the Registration Statement. 
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General 


The Debentures are direct unsecured obligations of the Company, bear in- 
terest at the rate of 6% per annum from the date of issuance payable semi- 
annually on January Ist and July Ist, and will mature on July 1, 1975. The 
aggregate principal amount of Debentures which may be issued under the Inden- 
ture is limited to $250,000. 


The Debentures are to be issued only in registered form in denominations 
of $100 and any multiple of $100. | 


The Trustee serves as transfer agent and principal and premium paying 


agent while the Company will make semi-annual interest payments. 


Redemption Provisions 


The Debentures will be redeemable at the option of the Company in whole 
or in part, at any time, on at least 30 days’ notice, at the following redemption 
prices (expressed in percentages of the principal amount) plus accrued interest 
to the date fixed for redemption: If redeemed on or before July 1, 1969, 102%; 
if redeemed thereafter and on or before July 1, 1973, 101%; and, if redeemed 
thereafter, at 100%. 


Subordination 


The Debentures are Subordinated to the prior payment in full of all Senior 
Indebtedness. Senior Indebtedness is defined as (a) indebtedness secured or 
unsecured on any loans from banks, insurance companies, pension funds, savings 
and loan associations and other institutional lenders; (b) presently existing or 
future mortgages or deeds of trust on real property or chattel mortgages or 
conditional sales contract indebtedness or security agreements or security inter- 
ests in personal property, secured or unsecured indebtedness incurred for con- 
struction loan purposes or for the acquisition of real or personal property; (c) 
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claims of mechanics, material or warehousemen or other liens and encumbrances 
not involving securities for money borrowed or liability resulting from bonds 
issued to secure the release of such liens; and (d) any renewals, extensions or 


refundings of Senior Indebtedness. 


By reason of the subordination of the Debentures, in the event of insolvency, 
creditors of the Company other than the holders of Senior Indebtedness may 
recover less ratably than the holders of Senior Indebtedness, but more, ratably, 


than the holders of the Debentures. 


[34] Modification of the Indenture 


The Indenture contains provisions permitting the Company and the Trustee 
with the consent of the holders of not less than 66—2/3% in aggregate principal 
amount of outstanding Debentures to execute supplemental indentures adding 
any provisions to or changing any of the provisions of the Indenture or modi- 
fying the rights of holders of Debentures; provided that no such supplemental 
indenture shall (a) extend the fixed maturity of any Debentures, reduce the 
principal amount thereof or any premium thereon, without the consent of the 
holder of each Debenture so affected; (b) reduce the aforesaid percentage of 
Debentures, the consent of the holders of which is required for any such supple- 
mental indenture, without the consent of the holders of all Debentures then 
outstanding; or (c) without the consent of holders of Senior Indebtedness, change 


or eliminate in any manner adverse to such holders, the subordination provisions 


pertaining to such Senior Indebtedness. 


Defaults and Notice Thereof 


The Indenture provides that the happening of one or more of the follow- 
ing events shall constitute an Even of Default: (a) a default for 30 days in 
payment of interest; (b) a default in payment of principal or premium; (c) a 
default for 60 days after notice to perform any convenant or agreement in the 
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Debentures or Indenture; and (d) the occurrence of certain acts in bankruptcy, 
insolvency or reorganization. The Trustee shall within 90 days after the occur- 
rence of an Event of Default give the Debentureholders notice of ‘such default. 


The holders of a majority in aggregate principal amount of Debentures 
outstanding will have the right, subject to certain conditions set forth in the 
Indenture, to direct the time, method and place of conducting any proceeding 
for any remedy available to the Trustee or exercising any trust or power con- 


ferred on the Trustee. 


Concerning the Trustee 


The Indenture provides that the Trustee, prior to the occurrence of an 


Event of Default shall undertake to perform only such duties as are specifically 
set forth in the Indenture. In case an Event of Default has occurred (and has 
not been cured) the Trustee shall exercise the same degree of case as a prudent 
man would exercise in the conduct of his own affairs. Subject to such provi- 
sions, the Trustee shall be under no obligation to exercise any of 2 the powers 


vested in it, unless offered reasonable indemnity by the Debentureholders. 


DIVIDENDS 


Dividends on both Series A and Series B Common Stock are payable on 
or about April 10th to stockholders of record as of the close of the Company’s 
fiscal year, which is the last Saturday in January, at a maximum rate of $.50 
per share per annum. Persons who purchase Common Stock from the Com- 
pany during the year are entitled to pro rata dividends for the balance of the 
Company’s fiscal year computed from the first day of the month following 
the date of purchase. Dividends are non-cumulative, but must be paid if cur- 
rent net earnings are available therefor. In the event current net earnings are 


not sufficient, dividends may be paid, in the discretion of the Board of Directors 
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or stockholders, out ‘of the Company’s retained earnings. The Company has 

paid a 5% dividend on all of its stock in each year from 1940 through 1968, 
except for the fiscal year ended in January 1965, when the Company paid a 
4% dividend. 


Pursuant to the By-Laws, the first $.50 of dividends payable each year to 
each stockholder, or to joint stockholders, is applied to the cost of furnishing 


the Co-op Newsletter to stockholders. 


{35] In the fiscal year ended in January 1964, the consolidated net income 
of the Company was insufficient to cover the payment of dividends on the Com- 
mon Stock. Dividends were paid out of retained earnings. The consolidated 


net income of the Company for each of the three fiscal years ended in January 


1967 was sufficient to cover the $.50 per share dividends paid in those years. 
The dividend for the fiscal year ended in January 1968 was paid almost entirely 
out of retained earnings. See Note (E) to the Consolidated Statements of In- 


come. 


Under the terms of a loan agreement with an institutional lender, a por- 
tion of the Company’s retained earnings is restricted and, therefore, unavailable 
for the payment of dividends. See Note 4(a) to the Financial Statements for 
information on such restriction and on other terms of the aforesaid loan agree- 


ment. 


PLAN OF DISTRIBUTION 


The Company will offer, through designated employees, its Series A and 
Series B Common Stock to the public and its Series B Debentures only to 
holders of 10 or more shares of the Company’s Common Stock. In Maryland 
and Virginia, these securities will be sold only by those employees who are 
licensed agents for such sale. Sales activities of employees will be incidental 
to their regular duties. No underwriters will be employed. 
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The Company will hold, at no cost to the prospective purchaser, install- 
ment deposits (whether in cash, dividends paid on Common Stock, already owned, 
or patronage refunds) to be applied to the purchase of Common Stock. Where 
permitted by law, the Company may sell stamps in $.50 or larger denominations. 
These stamps may be applied at the option of the holder, to the purchase of 
Common Stock or merchandise, or they may be redeemed for cash. The price 
of Common Stock purchased by installments is $10 per share. A share of Com- 
mon Stock is issued and delivered when fully paid. Any person desiring a refund 


of his installment deposit before the Common Stock is fully paid may obtain 


such refund upon request. 
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[58] GREENBELT CONSUMER SERVICES, INC. 
10501 RHODE ISLAND AVE. 
BELTSVILLE, MD. 
GRanite 46800 


Dear Sir: 


Thank you for giving us the opportunity to furnish you information concerning 
our cooperative. 


Greenbelt is owned' and controlled by over 19,000 member families in the 
Washington-Baltimore area. The Co-op currently operates 42 retail facilities— 
supermarkets, service stations, pharmacies and Scan furniture stores. All are 
welcome to shop, members and general public as well. 


Membership is obtained through the purchase of shares in the cooperative. In 
addition to helping you build your own estate, the members’ investment in 
stock and debentures provides a major source of the working capital necessary 
to enable the co-op to grow and expand its services. 


A membership application is enclosed with a prospectus. To reduce handling 
costs a minimum investment of $100 is encouraged, but not required. Savings 
stamps are also available at the checkouts or from the store manager. When 
ten dollars worth are saved, they can be exchanged for cash, merchandise or 
stock. Debentures paying 6% interest are available to members owning ten or 
more shares of stock. Additional shares of stock may be purchased at any time 
during the year. 


As a member you will receive the bi-weekly CO-OP CONSUMER. This will 
keep you informed about the co-op and the many member benefits which are 
available to you such as the travel program. Any time we can be of further 
assistance please call Member Relations, 474-6800, X43. 


Sincerely yours, 


/s/ W. V. Smith 

W. Victor Smith, Director 

Member Relations 
Enclosures 
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APPLICATION FOR MEMBERSHIP 
CO-OP 


Greenbelt Consumer Services, Inc. 
10501 Rhode Island Avenue GRanite 46800 
Beltsville, Maryland 


Social Security No. 


| | ! 
Please check 


YOU MAME .......ececccesesssescsecsonsescsnesssaseeesenseesnsssnsscesasenssonessssnasenseeees (TI Over 18 
| 
(L! Under 18 
Zip Code | 


[Z| Over 18 
(cl Under 18 


Enclosed find $ in Ticash Licheck [j money order for..........- 
of stock at $10.00 per share. 


I have received a current prospectus of Greenbelt Consumer Services, Inc. 
I wish to be recorded as a member of the store area. 


I hereby request that fifty cents (50c) of the amount accruing to me each year 
be retained for a year’s subscription to the Co-op Consumer. 


Your signature 
Maryland — Aspen Hill, Capital Plaza, Dundalk, Eastover, Glen Burnie, Greenbelt, Kensington, 
Penn Mar, Piney Branch, Rockville, Takoma Park, Westminister and Wheaton. 
Virginia — Annandale, Arlandria, Arlington Blvd., Fairfax, Fairlington, Falls Church, Penn Daw 
and Pimmit Hills. 
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DELTA AIR LINES, INC. 


General Offices — Atlanta Airport — Atlanta, Georgia 30320 


August 13, 1968 


Joseph B. Goldman, Esquire 
General Counsel 

Civil Aeronautics Board 
Washington, D. C. 20428 


Dear Mr. Goldman: 


The July, 1968 issue of Transamerica Corporation’s “Shareholders Report’’ con- 
tains the following statement: 


“Registered' Transamerica shareholders are receiving with 
this report a schedule of group trips through October 
of 1969 as a result of our acquisition earlier this year 
of Trans International Airlines, the second largest sup- 
plemental air carrier. 


“TIA flies only charter groups, on its jet planes. For 
charter air travel purposes, Transamerica Corporation’s 
registered shareholders constitute an “‘affinity group” 
under present Civil Aeronautics Board regulations and 
may take ‘advantage of low rates in chartering flights 
to vacation destinations.”’ 


We would appreciate your advising us whether the Civil Aeronautics Board has 
approved this seemingly unusual definition of an “affinity group.” 


Our problem is somewhat broader than the described activities of TIA and 
Transamerica Corporation themselves. We are periodically presented with situa- 
tions where charter services are requested for stockholders of another organiza- 
tion, who are not otherwise “members” of the organization. [63] We also re- 
ceive inquiries from ‘time to time from our own stockholders as to our ability 

to provide them with various types of special transportation privileges, including 
charter transportation. 
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Up to this point in time we have consistently taken the position that, a stock- 
holder is not, on that basis alone, a “member” of his company in the sense 
that one would have to be a member of a charter organization in order to 
qualify for charter transportation. While we realize that Transamerica Corpora- 
tion’s statement is directed to its stockholders, and not those of its new sub- 
sidiary, TIA, the statement does raise this question, whether a stockholder, for 
that reason alone, is sufficiently a member of an organization so that some or 
all of the stockholders as a group may properly contract for a charter. It is 
apparent that if they do so qualify, we will have to re-examine our long-standing 
policy with respect to the treatment of stockholders in such situations. 

| 
We thank you in advance for your cooperation. 


Very truly yours, 


/s/ James W. Callison: 
James W. Callison 
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[64] CIVIL AERONAUTICS BOARD 
Washington, D. C. 20420 


In Reply Refer to: B-30-38 


August 30, 1968 


James W. Callison, Esq. 
Delta Air Lines, Inc. 
Atlanta Airport 
Atlanta, Georgia 30320 


Dear Mr. Callison: 


This is in reply to your letter of August 13, 1968, in which you refer to 
a statement by Transamerica Corporation to its stockholders that, “for charter 
air travel purposes”, they “constitute an ‘affinity group’ under present Civil 


Aeronautics Board’ regulations and may take advantage of low rates in chartering 
flights to vacation destinations.” You inquire whether the Board has approved 
this definition of “affinity group”. 


As a preliminary matter, it seems to me that the Transamerica Corporation 
statement is not entirely clear. The first paragraph could be construed as re- 
ferring to inclusive tour charters programmed by Trans International. Of course, 
any shareholder, or any other member of the public may participate in such 
charters. If this is all that is involved, the question you raise is not actually 
presented. 


If, on the other hand, the statement is intended to mean that the Trans- 
america shareholders are, as such, bona fide members of a charterworthy organi- 
zation eligible to participate in pro rata charters, I must agree with you that 
this is an “unusual definition’. So far as I have been able to ascertain, neither 
the Board nor its staff has had occasion to rule formally on the question. In 
the opinion of this office, however, such a definition would be difficult to 
square with the traditional charter concept, as implemented by the Board’s 
regulations. 


As the courts have recognized, the term charter denotes a distinction be- 
tween group travel by persons having some community of interest or unifying 
relationship, and individual travel by the general public. American Airlines v. 
CA.B., 365 F.2d'939 (C.A.D.C., 1966); Pan American World Airways v. C.A.B., 
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380 F.2d 770 (C.A. 2, 1967), aff'd by an equally divided Court, PG: S. 
The community of interest or unifying relationship which qualifies for participa- 
tion in a charter flight may, as you know, arise in several ways. It may already 
exist by virtue of prior association, such as, for example, the employees of a 
government agency. On the other hand, it may arise when a group of persons, 
previously unrelated, bank themselves together to travel to a point where they 
will [65] share a common experience. It seems evident, however, that it is 
the former type of “affinity” to which the Transamerica statement is directed. 
We are unable to conclude that more ownership of stock in a widely held public 
corporation supplies the requisite unifying relationship to act the OCRROLSETS 
apart from the general public. 


The Board’s regulations (14 C.F.R. 208.210 and 295.30) peoye that “‘mem- 
bers of the charter group [the body of persons actually participating in the flight] 
may be solicited only from bona fide members of an organization, club, or other 
general public.” The definition of “solicitation of the general sue includes 
the following: 


“The solicitation, without limitation, of the members 
of an organization so constituted as to ease of admission 
to membership, and nature of membership, as to be in 
substance more in the nature of a segment of the public 
than a private entity.” 


I realize that in adopting the present regulations, the Board did away with 
the old fixed numerical and geographical limitations on the size of the chartering 
organization, finding that the provisions relating to duration of membership and 
maintenance of membership lists rendered them unnecessary. Transatlantic Charter 
Investigation, 40 C.A.B. 233, 270 320 (1964). In our opinion, however, the 
mere fact that these latter two requirements might be met would’ not, standing 
alone, necessarily mean that the “‘membership” is not in substance a mere seg- 
ment of the general public. Common sense, fortified by the regulations read as 
a whole, suggests that there must be some bona fide interest in common which 
may be said to be sufficiently unifying to set the “membership” apart from the 
general public. See Complaint of Eastern Air Lines, Inc. and National Airlines, 
Inc., Order E-21440 (October 23, 1964). 


Obviously this standard leaves considerable room for udemene In the lang- 
uage of Sections 208.210 and 295.30, however, even if stock ownership be viewed 
as “membership” in a chartering organization, the “ease of admission to mem- 
bership and [the] nature of membership” seem to us to be such that unlimited 
solicitation of the stockholders would amount to “‘solicitation of the general pub- 
lic” for purposes of the regulation. 
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In a sense, of course, the average individual stockholders in a large corpora- 
tion have an interest in common, that is, hope of financial gain through invest- 
ment in a business which in their judgment holds promise of such gain, and, 
to that end, to insure effective management of the corporation. We cannot, 
however, subscribe to the view that this is enough. It would be difficult to 
imagine a case in which admission to “membership” is more easily obtainable. 
Any member of the general public need do no more than walk off the street 
into any brokerage office and bry the stock. Not only is this so, but “mem- 
bership” may be constantly changing, [66] hour by hour, throughout the day. 
Indeed, the owner of record, i.e., the “member”, may not even be the beneficial 
owner. Moreover, the only occasion for the stockholders even to see each 
other, and the only opportunity to affect management, is at the annual 
stockholders’ meetings. It is common knowledge, however, that relatively few 
bother even to attend such meetings, most electing instead to sign proxies 
authorizing faceless individuals to cast their votes. As a practical matter, there- 
fore, widespread individual corporate shareholders would usually have no more 
in common and no greater unifying relationship than have the depositors in a 


savings and loan association (in terms “shareholders” themselves). They are 
merely individuals, each separately dealing with his own personal and private 
financial affairs without any reference to the others, and normally without any 
knowledge or means of acquiring knowledge as to who are the other “members”. 
Indeed, such concern with one’s financial affairs is an ordinary day-to-day inter- 
est shared by the public at large, but which can, in the final. analysis, only be 
handled on an individual basis. 


Stock ownership is thus to be contrasted with, for example, membership 
in a fraternal organization, large though it may be. While membership in such 
organizations is not usually difficult to obtain, there is normally at least a re- 
quirement of sponsorship, and not infrequently an opportunity for objection. 
Moreover, these organizations usually have special purposes and objectives re- 
quiring concerted activity. Membership in them customarily reflects a signifi 
cant and active interest in such objectives, and a purpose of joining with the 
others to achieve the organization’s objectives. Thus, membership in them is 
a facet of the member’s life which is significantly distinct from the mere day- 
to-day private concern with one’s personal financial affairs which is common 
to the public as a whole. 


In sum, while there might be special situations in which the shareholders 
of a corporation could properly be viewed as sufficiently distinct from the 
general public to qualify them as charterworthy, it is the opinion of this office 
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that usually the shareholders of a widely held public corporation will not 
possess a sufficiently unifying relationship to set them apart from the general 
public. 


As I indicated earlier the Board has not previously had occasion to pass 
upon a question of this character and your letter has not been presented to 
the Board. Accordingly, you will understand that the views expressed herein 
reflect only the opinion of this office and are not binding on the Board. 


Very truly yours, 


/s/ Joseph B. Goldman 


Joseph B. Goldman 
General Counsel 
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[67] BURWELL, SHERMAN & HANSEN 


B-52/IC-68-373 


October 28, 1968 


AIR MAIL 


Trans International Airlines, Inc. 
P. O. Box 2306, Airport Station 
Oakland, California 94614 


Attention: Mr. William B. Leonard 
Vice President — Commercial Sales 


Gentlemen: 


It has come to the attention of this Bureau that Trans International Air- 
lines (TIA) is operating, and plans to operate in the future, charter flights for 
the stockholders of Transamerica Corporation. Parts 208.210 and 295.30 of 
the Board’s Economic Regulations provide that members of a charter group may 
not be brought together by means of public solicitation. 


The issue of the charter worthiness of the Transamerica stockholders as a 
group was first raised in a letter to the Board’s General Counsel. A copy of 
the opinion sent by the General Counsel is enclosed for your inspection. As 
you will note, it was concluded that being a stockholder of a publicly held 
corporation does not constitute sufficient affinity to establish a valid charter 
group. Accordingly, TIA’s operation of charter flights for Transamerica’s stock- 
holders may entail ‘violations of the Board’s Economic Regulations. 


As the flights are stated to be scheduled for this month and continuing 
thereafter during November and December, we request prompt advice as to the 
action you will take to insure compliance with the Federal Aviation Act and 
the Board’s Regulations. 


Sincerely yours, 


Robert Burstein 
Director 
Bureau of Enforcement 
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BY-LAWS 
OF 
TRANSAMERICA CORPORATION 


OFFICES 


1. The principal office shall be in the City of Wilmington, County of 


New Castle, State of Delaware, and the name of the Resident Agent in charge 
thereof is the Corporation Trust Company of America. 


The corporation may also have offices at such other places as the Board 
of Directors may from time to time appoint or the business of the corporation 


may require. 
SEAL 


2. The corporate seal shall have inscribed thereon the name of the cor- 
poration, and the words “Incorporated October 11, 1928, Delaware.” Said seal 
may be used by causing it or a facsimile thereof to be impressed or affixed or 
reproduced or otherwise. The Secretary may have duplicate seals made and 
deposited for use with such officers as the Board of Directors may designate. 


STOCKHOLDERS’ MEETING 


3. All annual and special meetings of the stockholders shall be held at 
such office or place in San Francisco, California, as may from time to time be 
designated by the Board of Directors and specified in the notice of the meeting; 
provided, however, that any meeting other than a meeting for the election of 
directors may be held at such office or place, within or without the State of 
Delaware, as may be designated by the Board of Directors and as shall be speci- 


fied in the notice of such meeting. 
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[69] 4. The annual meeting of the stockholders shall be held on the last 
Thursday of April'in each year, if not a legal holiday under the laws of the 
State where said meeting is to be held, and if a legal holiday under the laws 
of said State, then on the next succeeding day not a legal holiday under the 
laws of said State, at 10 o’clock A.M., when they shall elect by a plurality 


vote, by ballot, a Board of Directors, and transact such other business as may 


properly be brought before the meeting. 


5. The holders of a majority of the stock issued and outstanding, and 
entitled to vote thereat, present in person, or represented by proxy, shall be 
requisite and shall constitute a quorum at all meetings of the stockholders for 
the transaction of: business except as otherwise provided by law, by the certifi- 
cate of incorporation or by these by-laws. If, however, such majority shall not 
be present or represented at any meeting of the stockholders, the stockholders 
entitled to vote thereat, present in person, or by proxy, shall have power to 
adjourn the meeting from time to time, without notice other than announce- 
ment at the meeting, until the requisite amount of voting stock shall be present. 
At such adjounred meeting at which the requisite amount of voting stock shall 
be represented any business may be transacted which might have been transacted 


at the meeting as originally notified. 


6. At each meeting of the stockholders every stockholder having the right 
to vote shall be entitled to vote in person, or by proxy appointed by an instru- 
ment in writing subscribed by such stockholder or by his duly authorized at- 
torney and submitted to the Secretary at or before such meeting and bearing 
a date not more than three years prior to said meeting, unless said instrument 
provides for a longer period. Each stockholder shall have one vote for each 
share of stock having voting power, registered in his name on the books of 
the corporation; provided, however, that, except where the transfer books of 
the corporation shall have been closed or a date shall have been fixed as a 
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record date for the determination of stockholders entitled to vote. as hereinafter 
provided in these by-laws, no share of stock shall be voted on at any election 
for directors which has been transferred on the books of the corporation within 
twenty days next preceding such election. The vote for [70] directors, and 
upon the demand of any stockholder, the vote upon any question before the 
meeting, shall be by ballot. All actions shall be had and all questions decided 
by a plurality vote. 


| 
7. Written notice of the annual meeting shall be mailed to:each stock- 
holder entitled to vote thereat at such address as appears on the stock book 
of the corporation, at least ten days prior to the meeting. 


8. Special meetings of the stockholders, for any purpose, or purposes, 
unless otherwise prescribed by statute, may be called by the Chairman of the 
Board and shall be called by him or the Secretary at the request = writing of 
a majority of the Board of Directors, or at the request in writing of stockholders 
owning a majority in amount of the entire capital stock of the corporation 
issued and outstanding, and entitled to vote. Such request shall state the pur- 
pose or purposes of the proposed meeting. | 


9. Business transacted at all special meetings shall be confined to the 
objects stated in the call. 


10. Written notice of a special meeting of stockholders, stating the time 
and place and object thereof, shall be mailed, postage prepaid, at) least ten days 


before such meeting, to each stockholder entitled to vote thereat: at such address 


as appears on the books of the corporation. 


11. All notices required by these by-laws or otherwise to be mailed may 
be mailed either from the principal office of the corporation at Wilmington, 
Delaware, or from any other office or place that may be determined by the 
Board of Directors. 
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DIRECTORS 


12. The property and business of this corporation shall be managed by 
its Board of Directors, not less than seven nor more than twenty-two in num- 
ber as shall be determined by the Board of Directors; and in case the Board 
of Directors shall increase the number of Directors within the above limits, the 
additional Directors may be [71] elected by the Board of Directors to hold 
office until the next annual meeting of stockholders and until their successors 
shall be elected and qualified. Directors need not be stockholders. They shall 
be elected at the annual meeting of the stockholders and each Director shall 
be elected to serve until his successor shall be elected and shall qualify. 


13. The Directors may hold their meetings and have one or more offices, 
and keep the books of the corporation, except the original or duplicate stock 
ledger, outside of Delaware or at such other offices of the corporation or other 


places as they may from time to time determine. 


14. In addition to the powers and authorities by these by-laws expressly 
conferred upon it, the Board may exercise all such powers of the corporation 
and do all such lawful acts and things as are not by statute or by the certifi- 
cate of incorporation or by these by-laws directed or required to be exercised 
or done by the stockholders; provided, however, that no portion of the holdings 
of the corporation of voting securities in any subsidiary bank or company shall 
be sold or otherwise disposed of, if such sale or disposition would reduce the 
voting power of the corporation in such subsidiary below a majority of the 
total voting power thereof, without approval of at least two-thirds of the whole 


Board of Directors, either expressed at a meeting by resolution concurred in by 


two-thirds of the whole Board of Directors or by written consent executed by 
at least two-thirds of all of the members of the Board. 
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COMMITTEES 


15. The Board of Directors, by resolution adopted by a majority of the 
whole Board, may designate an Executive Committee to consist of three or 
more Directors to hold office at the pleasure of the Board and by like reso- 
lution may fill vacancies in, or reconstitute the membership of, the Executive 
Committee. Meetings of the Executive Committee for any purpose or purposes 
may be called by the Chairman of the Board or the President, and shall be 
called by either of them at the request in writing of at least two members of 
the Executive Committee, to be held in such place in the City and [72] County 
of San Francisco, or at any other place within or without the State of California, 
as shall be designated from time to time by the Chairman of the Board or the 
Executive Committee and indicated in the notice of such meetings. At least 
twenty-four hours’ notice of such meetings shall be given to each member of 
the Executive Committee either personally or by telegram or by telephone; 
provided, however, that if any such meeting is to be held at any place other 
than in the City and County of San Francisco notice of such meeting shall be 
given personally to each member of the Executive Committee or may be given 
by mailing a notice in a postage prepaid envelope addressed to each such mem- 
ber at his address registered on the books of the corporation, at least three (3) 
days before the time fixed for the meeting. 


The Executive Committee shall, between sessions of the Board, have such 
powers as may be delegated to it from time to time by the Board of Directors. 


The Secretary or a member of the Executive Committee shall keep minutes 
of all its proceedings, all of which shall be reported as soon as practicable to 
the Board of Directors and shall be subject to revision or recission by the 
Board of Directors provided no rights of third parties shall be affected thereby. 


The Chairman of the Board shall preside at all meetings of the Executive 
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Committee and in his absence the Executive Committee shall select from its 
members a Chairman of each meeting. The presence of a majority of the 
members of the Executive Committee (but in no event less than three) shall 


be necessary to constitute a quorum for the transaction of business. 


16. The Board of Directors may from time to time by resolution create 
such other committee or committees of directors, officers, employees or other 
persons designated ‘by it for the purpose, to advise with the Board, the Execu- 
tive Committee and the officers and employees of the corporation in all such 
matters as the Board shall deem advisable and with such functions and duties 
as the Board shall by resolution prescribe. A majority of all the members of 
any such committee may determine its action and fix the time and place of 
its meetings, unless the Board of Directors shall otherwise pro- [73] vide. The 


Board of Directors shall have power to change the members of any such committee 


at any time, to fill vacancies, and to discharge any such committee, either with or 


without cause, at any time. 


COMPENSATION OF DIRECTORS 


17. Directors, in addition to expenses of attendance, shall be allowed 
such compensation as may be fixed from time to time by resolution adopted 
by a majority of the whole Board of Directors; provided that nothing herein 
contained shall be construed to preclude any Director from serving the corpo- 


ration in any other capacity and receiving compensation therefor. 


18. Members of the Executive Committee and of any other special or 
standing committee shall, in addition to expenses of attendance, be allowed 
such compensation as may be fixed from time to time by resolution adopted 


by a majority of the whole Board of Directors. 
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MEETINGS OF THE BOARD | 
19. The newly elected Board may meet at such place and time as shall 
be fixed by the vote of the stockholders at the annual meeting, for the pur- 
pose of organization or otherwise, and no notice of such meeting shall be ne- 
cessary to the newly elected Directors in order legally to constitute the meet- 
ing; provided, a majority of the whole Board shall be present; or they may 
meet at such place and time as shall be fixed by the consent in writing of all 
the Directors, or as shall be stated in the notice of such meeting given as here- 


inafter provided in the case of special meetings of the Board. 


20. Regular meetings of the Board of Directors shall be held without call 
or notice at such time and place as shall from time to time be fixed by stand- 


ing resolution of the Board. 


21. Special meetings of the Board may be called by the Chairman of the 
Board or by the President on forty-eight hours’ notice to each Director, either 
personally or in writing by mail, or by tele- [74] gram, or by telephone; spe- 
cial meetings shall be called by the Chairman of the Board or Secretary in like man- 
ner and on like notice on the written request of three Directors. Notice of special 
meetings of the Board shall state the time and place of the meeting but need 
not state the purpose thereof except as otherwise in these by-laws: expressly 


provided. | 


22. At all meetings of the Board a majority of the whole Board shall be 
necessary and sufficient to constitute a quorum for the transaction of business, 
and the act of a majority of the Directors present at any meeting at which 
there is a quorum shall be the act of the Board of Directors, except as may 


be otherwise specifically provided by statute or by the certificate of incorpora- 


tion or by these by-laws. 
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OFFICERS 


23. The officers of the corporation shall be chosen by the Directors and 
shall be a Chairman of the Board, a President, one or more Vice-Presidents, a 
Treasurer, a Secretary, Assistant Vice-Presidents and Assistant Treasurers, and 
Assistant Secretaries. The Board of Directors may also choose such other of- 
ficers as they may determine. The Secretary and Treasurer may be the same 
person, and any Assistant Treasurer may also be an Assistant Secretary and any 
Vice-President may hold at the same time the office of Secretary or Treasurer. 
The President may hold at the same time the office of Chairman of the Board. 


24. The Board of Directors, at its first meeting after each annual meeting 
of stockholders, shall choose a Chairman of the Board, a President, one or more 
Vice-Presidents, the Secretary and the Treasurer, and such other officers as they 
may determine, none of whom except the Chairman of the Board and the 


President need be members of the Board. 


25. The Board may appoint such other officers and agents as it shall 


deem necessary, who shall hold their offices for such terms and shall exercise 


such powers and perform such duties as shall be determined from time to time 
by the Board. 


[75] 26. The salaries of all officers and agents of the corporation shall be 
fixed by the Board of Directors. 


27. The officers of the Corporation shall hold office until their successors 
are chosen and qualify in their stead. Any officer elected or appointed by the 
Board of Directors may be removed at any time by the affirmative vote of a 
majority of the whole Board of Directors. If the office of any officer or of- 
ficers becomes vacant for any reason, the vacancy shall be filled by the Board 
of Directors. 
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THE CHAIRMAN OF THE BOARD 


28. The Chairman of the Board shall preside at all meetings of the stock- 


holders and of the Board of Directors, and shall be ex-officio a member of all 
standing committees. He shall furnish advice and counsel to the President of 
the Corporation and shall perform such other duties as the Board of Directors 


may from time to time prescribe. 


THE PRESIDENT AND VICE-PRESIDENTS 


29. (a) Subject to the Board of Directors the President shall be the chief 
executive officer of the corporation and shall have general and active manage- 
ment of the business, affairs, and property of the corporation. He shall see to 
it that all orders and resolutions of the Board are carried into effect. He shall 
keep the Board of Directors fully informed and shall freely consult it and the 
Chairman of the Board concerning the affairs of the corporation. He shall be ex- 
officio a member of all standing committees. In the absence or disability of the 


Chairman of the Board, he shall perform the duties of the Chairman of the Board. 


(b) In the absence or disability of the President, a Vice-President, desig- 
nated by the Board of Directors or by the Executive Committee, shall perform 


the duties and exercise the powers of the President. 


| 
The Vice-President shall respectively perform such duties as may be pre- 
scribed by the Board of Directors or the Executive Committee or the Chairman 
of the Board or the President. 


[76] THE SECRETARY AND ASSISTANT SECRETARIES | 


30. (a) The Secretary shall attend all sessions of the Board and all meet- 
ings of the stockholders and record all votes and the minutes of all proceed- 
ings in a book to be kept for that purpose; and shall perform like duties for 


the standing committees when required. He shall give, or cause to be given, 


[76,77] 
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notice of all meetings of the stockholders, and of the Board of Directors, and 
shall perform such other duties as may be prescribed by the Board of Directors, 
or by the Chairman of the Board, or by the President, under whose supervision 
he shall be. He shall keep in safe custody the seal of the corporation, and 
when authorized by the Board or these by-laws, affix the same to any instru- 
ment requiring it, and when so affixed it shall be attested by his signature or 
by the signature of the Treasurer. He shall be swom to the faithful discharge 
of his duty. 


(b) The Assistant Secretaries, in the order of their seniority, shall, in the 
absence or disability of the Secretary, perform the duties and exercise the 
powers of the Secretary, and shall perform such other duties as the Board of 
Directors shall prescribe. 


THE TREASURER AND ASSISTANT TREASURERS 


31. (a) The Treasurer shall have the custody of the corporate funds and 
securities and shall keep full and accurate accounts of receipts and disburse- 
ments in books belonging to the corporation and shall deposit all moneys and 
other valuable effects in the name and to the credit of the corporation, in such 
depositories as may be designated by the Board of Directors. 


(b) He shall disburse the funds of the corporation as may be ordered by 


the Board, taking proper vouchers for such disbursements, and shall render to 
the Chairman of ‘the Board and President and Directors, at the regular meetings 
of the Board, or whenever they may require it, an account of all his transactions 


as Treasurer and of the financial condition of the corporation. 


(c) He shall give the corporation a bond if required by the Board of Di- 
rectors in a sum, and with one or more sureties, satisfactory to the Board, for 
the faithful performance of the duties of [77] his office, and for the restoration 
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to the corporation, in case of his death, resignation, retirement or removal from 
office, of all books, papers, vouchers, money and other property of whatever 


kind in his possession or under his control belonging to the corporation; but 


the Board of Directors may, if they see fit, dispense with such bond. 


(d) The Assistant Treasurers in the order of their seniority shall, in the 
absence or disability of the Treasurer, perform the duties and exercise the 
powers of the Treasurer, and shall perform such other duties as the Board of Di- 


rectors shall prescribe. 


SEAL 


32. It shall not be necessary to the validity of any instrument executed 
by any authorized officer or officers of this corporation that the execution of 
such instrument be evidenced by the corporate seal; and all documents, instru- 
ments, contracts and writings of all kinds signed on behalf of the ‘corporation 
by any authorized officer or officers thereof shall be as effectual and binding 
on the corporation without the corporate seal as if the execution of the same 


had been evidenced by affixing the corporate seal thereto. 


VACANCIES 


33. Any vacancy in the Board of Directors caused by death, resignation, 
removal, or otherwise, and newly created directorships resulting from any in- 
crease in the authorized number of directors, may be filled either by a majo- 
rity of the remaining Directors, though less than a quorum, or by the stock- 
holders of the corporation at a special meeting called for the purpose, and each 
Director so elected shall hold office for a term to expire at the next annual 
election of Directors, and until his successor shall be duly elected and qualified, 


or until his death or until he shall resign or shall have been removed. 
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DUTIES OF OFFICERS MAY BE DELEGATED 


34. In the case of the absence of any officer of the corporation, or for 
any other reason that the Board may deem sufficient, the [78] Board may 
delegate, for the time being, the powers or duties, or any of them, of such offi- 
cer to any other officer, or to any Director, provided, a majority of the entire 


Board concur therein. 


REMOVAL 


35. Any person elected to office by the Board of Directors may be re- 
moved at any time upon vote of the majority of Directors in office at any 


meeting specifically called for the consideration of such removal. 


CERTIFICATES OF STOCK 


36. The certificates of stock of the corporation shall be numbered and 
shall be entered in the books of the corporation as they are issued. They 
shall exhibit the holder’s name and number of shares and shall be signed by 
the President, or a Vice-President, and by the Treasurer or an Assistant Trea- 
surer or the Secretary or an Assistant Secretary; provided, that when the law 
of Delaware shall permit, the Board of Directors may have the certificates of 


stock signed by the lithographed or printed signatures of the President, Secre- 


tary or other officer; such certificate to be in the form approved by the Board 


of Directors. 


TRANSFERS OF STOCK 


37. Transfers of stock shall be made on the books of the corporation 
only by the person named in the certificate or by attorney, lawfully consti- 
tuted in writing, and upon surrender of the certificate therefor. 
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CLOSING OF TRANSFER BOOKS 


38. The Board of Directors shall have power to close the stock transfer 
books of the corporation for a period not exceeding fifty days preceding the 
date of any meeting of stockholders or the date for payment of any dividend 
or the date for the allotment of rights or the date when any change or con- 
version or exchange of capital stock shall go into effect; provided, however, 
that in lieu of [79] closing the stock transfer books as aforesaid, the Board 
of Directors may fix in advance a date, not exceeding fifty days preceding the 
date of any meeting of stockholders or the date for the payment of any dividend, 
or the date for the allotment of rights, or the date when any change or con- 
version or exchange of capital stock shall go into effect, as a record date for 
the determination of the stockholders entitled to notice of, and to vote at, any 
such meeting, or entitled to receive payment of any dividend, or to any such 
allotment of rights, or to exercise the rights in respect of any such change, 
conversion or exchange of capital stock, and in such case such stockholders, 
and only such stockholders, as shall be stockholders of record on the date so 
fixed shall be entitled to such notice of, and to vote at, such meeting or to 
receive payment of such dividend, or to receive such allotment of rights, or to 
exercise such rights, as the case may be, notwithstanding any transfer of any 
stock on the books of the corporation after any such record date fixed as 


aforesaid. 


REGISTERED STOCKHOLDERS 


39. The corporation shall be entitled to treat the holder of tecord of any 
share or shares of stock as the holder in fact thereof and accordingly shall not 
be bound to recognize any equitable or other claim to or interest in such share 
on the part of any other person, whether or not it shall have express or other 


notice thereof, save as expressly provided by the laws of Delaware. 
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LOST CERTIFICATE 


40. The Board of Directors may authorize the issue of a new certificate 
of stock in the place of any certificate theretofore issued by the corporation, 
alleged to have been lost or destroyed, and the Board of Directors may, in 
their discretion, require the owner of the lost or destroyed certificate, or his 
legal representatives, to give the corporation a bond sufficient to indemnify the 


corporation against any claim that may be made against it on account of the 


alleged loss of any such certificate and to furnish such proof of the loss or 


destruction of such' certificate as they shall deem proper and to comply with 
such other regulations as the Board shall from time to time [80] fix inclu- 
ding advertising such loss or destruction in such manner as the Board of Directors 
may require. A new certificate may be issued without requiring any bond when, 
in the judgment of the Board of Directors, it is proper to do so. 


INSPECTION OF BOOKS 


41. The Directors shall determine from time to time whether, and, if al- 
lowed, when and under what conditions and regulations the accounts and books 
of the corporation (except such as may by statute be specifically open to in- 
spection) or any of them shall be open to the inspection of the stockholders, 
and the stockholders’ rights in this respect are and shall be restricted and limi- 
ted accordingly. 


CHECKS 


42. All checks or demands for money and notes of the corporation shall 
be signed by such officer or officers as provided in these by-laws or as the 
Board of Directors may from time to time designate. 
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FISCAL YEAR 


43. The fiscal year shall begin the first day of January in each year. 


DIVIDENDS 


44. Dividends upon the capital stock of the corporation, subject to the 


provisions of the certificate of incorproation, if any, may be declared by the 
Board of Directors at any regular or special meeting, pursuant to law. Divi- 


dends may be paid in cash, in property, or in shares of the capital stock. 


Before payment of any dividend there may be set aside out of any funds 
of the corporation available for dividends such sum or sums as the Directors 
from time to time, in their absolute discretion, think proper as a reserve fund 
to meet contingencies, or for equalizing dividends, or for repairing or maintain- 
ing any property of the corporation, or for such other purpose as the Directors 
shall think conducive to the interests of the corporation. 


[81] DIRECTORS’ ANNUAL STATEMENT 

45. The Board of Directors shall present at each annual meeting, and 
when called for by vote of the stockholders, at any special meeting of the 
stockholders, a full and clear statement of the business and condition of the 


corporation. 


NOTICES 


46. Whenever under the provisions of these by-laws notice! is required to 
be given to any Director, committee member, officer or stockholder, it shall 
not be construed to mean personal notice, but such notice may’ ‘be given, in 
the case of stockholders, in writing, by mail, by depositing the same in the 
post office or letter-box, in a postpaid sealed wrapper, addressed to such 
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stockholder, at such address as appears on the books of the corporation, or, in 
default of other address, to such stockholder at the General Post Office in the 
City of Wilmington, Delaware, and, in the case of Directors, committee mem- 
bers and officers, by telephone, or by mail or by telegram to the last business 
address known to the Secretary of the corporation, and such notice shall be 
deemed to be given at the time when the same shall be thus mailed or tele- 


graphed or telephoned. 


Any stockholder, Director, committee member or officer may waive notice 


required to be given under these by-laws. 


AMENDMENTS 


47. These by-laws may be altered or amended by the affirmative vote of 
a majority of the stock issued and outstanding and entitled to vote thereat, at 
any regular or special meeting of stockholders if notice of the proposed alter- 
ation or amendment be contained in the notice of the meeting, or by a reso- 
lution adopted by the affirmative vote of a majority of the whole Board at a 
regular or special meeting, provided that the amendments so adopted shall first 


have been proposed by a resolution passed by the vote of a majority of the 


whole Board at its last preceding meeting and that the notice calling the meet- 
ing at which said amendments are to be and are adopted shall specify by desig- 
nated number, the'section or sections of the by- [82] laws involved, and em- 
body a copy of the section or sections proposed to be added or deleted, or in 
case it is proposed! to amend any section or sections, shall embody a copy of 
such section or sections in proposed amended form; provided, however, that no 
change of the time or place for the election of Directors shall be made within 
sixty days next before the day on which such election is to be held, and that 
in case of any change of such time or place notice thereof shall be given to 
each stockholder in person or by letter mailed to his last known post office 


[82, 83] 
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address, at least twenty days before the election is held. If stockholders hold- 
ing 1 per cent or more of the stock of the corporation shall propose in writing 
a valid amendment to these by-laws, the notice of the next annual meeting of 
stockholders which falls more than six weeks after receipt of such} written pro- 
posal shall include consideration of and voting upon such proposed amendment 
as one of the purposes of the meeting; provided that if such written proposal 
requests a special meeting of stockholders to act upon such proposed amend- 
ment and is accompanied by the expense as estimated by the Secretary (who 
shall furnish such estimate on request) of preparing and mailing notice of such 
a meeting, the Chairman of the Board or Secretary shall call such a meeting. 


INDEMNIFICATION OF DIRECTORS OR OFFICERS 


48. (a) Any person who was or is a party or is threatened to be made 
a party to any threatened, pending or completed action, suit or proceeding, 
whether civil, criminal, administrative or investigative (other than an action by 
or in the right of the corporation) by reason of the fact that he is or was a 
Director, officer, employee or agent of the corporation, or is or was serving at 
the request of the corporation as a Director, officer, employee or agent of 
another corporation, partnership, joint venture, trust or other enterprise, may 
be indemnified by the corporation against expenses (including attorney’s fees), 
judgments, fines and amounts paid in settlement actually and reasonably incurred 
by him in connection with such action, suit or proceeding if he acted in good 
faith and in a manner he reasonably believed to be in or not opposed to the 
best interests of the corporation, and, with respect to any criminal action or 
proceeding, had no reasonable cause to believe his conduct was [83] unlaw- 
ful. The termination of any action, suit or proceeding by judgment, order, set- 
tlement, conviction, or upon a plea of nolo contendere or its equivalent, shall not, 
of itself, create a presumption that the person did not act in good faith and ina 


manner which he reasonably believed to be in or not opposed to the best 
| 
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interests of the corporation, and, with respect to any criminal action or pro- 


ceeding, had reasonable cause to believe that his conduct was unlawful. 


(b) Any person who was or is a party or is threatened to be made a 
party to any threatened, pending or completed action or suit by or in the right 


of the corporation to procure a judgment in its favor by reason of the fact that 


he is or was a Director, officer, employee or agent of the corporation, or is or 
was serving at the request of the corporation as a Director, officer, employee 
or agent of another corporation, partnership, joint venture, trust or other enter- 
prise may be indemnified by the corporation against expenses (including attor- 
neys’ fees) actually and reasonably incurred by him in connection with the de- 
fense or settlement of such action or suit if he acted in good faith and in a 
manner he reasonably believed to be in or not opposed to the best interests of 
the corporation and except that no indemnification shall be made in respect of 
any claim, issue or matter as to which such person shall have been adjudged to 
be liable for negligence or misconduct in the performance of his duty to the 
corporation unless and only to the extent that the Court of Chancery of the 
State of Delaware or the court in which such action or suit was brought shall 
determine upon application that, despite the adjudication of liability but in view 
of all the circumstances of the case, such person is fairly and reasonably enti- 
tled to indemnity for such expenses which the Court of Chancery of the State 


of Delaware or such other court shall deem proper. 


(c) Any indemnification under subsections (a) and (b) of this section (un- 
less ordered by a court) shall be made by the corporation only as authorized in 
the specific case upon a determination that indemnification of the Director, of- 
ficer, employee or agent is proper in the circumstances because he has met the 
applicable standard of conduct set forth in subsections (a) and (b) of this sec- 
tion. Such determination shall be made (1) by the Board of Directors 


by a majority of a quorum consisting of Directors who were not parties 


[83, 84] 


Appendix H 
Page 19 of 20 


[84] to such action, suit or proceeding, or (2) if such a quorum is not obtain- 
able, or, even if obtainable a quorum of disinterested Directors so idirects, by in- 
dependent legal counsel (who may be the regular counsel of the corporation) in 


a written opinion, or (3) by the stockholders. 


(d) To the extent that a Director, officer, employee or agent of the cor- 
poration has been successful on the merits or otherwise in defense of any action, 
suit or proceeding referred to in subsections (a) and (b) of this section, or in 
defense of any claim, issue or matter therein, he shall be indemnified against 
expenses (including attorneys’ fees) actually and reasonably incurred by him in 


connection therewith. 


(e) Expenses incurred in defending a civil or criminal action, suit or pro- 
ceeding may be paid by the corporation in advance of the final disposition of 
such action, suit or proceeding as authorized by the Board of Directors in the 
manner provided in subsection (c) upon receipt of an undertaking by or on be- 
half of the Director, officer, employee or agent to repay such amount unless it 
shall ultimately be determined that he is entitled to be indemnified by the cor- 


poration as authorized in this section. 


(f) The indemnification provided by this section shall not, be deemed ex- 
clusive of any other rights to which those indemnified may be entitled under 
any by-law, agreement, vote of stockholders or disinterested Directors or other- 
wise, both as to action in his official capacity and as to action in another capa- 
city while holding such office, and shall continue as to a person who has ceased 
to be Director, officer, employee or agent and shall inure to the benefit of the 
heirs, executors and administrators of such a person. 


(g) The corporation may purchase and maintain insurance on behalf of any 


person who is or was a Director, officer, employee or agent of the corporation, 
or is or was serving at the request of the corporation as a Director, officer, 
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employee or agent of another corporation, parntership, joint venture, trust or 
other enterprise against any liability asserted against him and incurred by him 
in any such capacity, or arising out of his status as such, whether or not the 
corporation would have the power to indemnify him against such liability un- 
der the provisions of this section. 


[85] (h) The Board of Directors is specifically authorized, without any 


action on the part of the stockholders, to alter or amend this section, and other 
provisions of these by-laws, to such an extent and in such manner as the law of 
Delaware, or other applicable law, relating to indemnification of the Directors, 
officers, employees! and agents herein referred to may, at any time and from 


time to time, authorize or permit. 


WAIVER OF NOTICE 


49. Whenever, under the provisions of these by-laws or of any law, the 
stockholders, Directors or committees are authorized to hold any meeting after 
notice or after a particular notice, or after the lapse of any prescribed period 
of time, such meeting may be held without notice or without said particular 
notice or without such lapse of time by the written waiver of notice and writ- 
ten consent to act, signed by every person entitled to such notice, or entitled 
to be present at any such meeting or participate in any such action. 


L Secretary of Transamerica Corpo- 
ration, a Delaware corporation, hereby certify that the foregoing constitutes a 
true and correct copy of the by-laws of said corporation now in force. 


In Witness Whereof, | have hereunto set my hand and the seal of said 
corporation this day of , 19 


[86] 


| Appendix I 


CIVIL AERONAUTICS BOARD 
Washington, D.C. 20428 


In reply refer to: 


August 30, 1968 
VIA_AIR MAIL 


William D. McKee, Esq. 
405 Montgomery Street 
San Francisco, California 94104 


Dear Mr. McKee: 


Enclosed for your information as counsel for Transamerica Corporation is 
a copy of correspondence between Delta Air Lines and this office with respect 
to Transamerica’s statement in its July 1968 issue of “Shareholders Report” 
that Transamerica stockholders are an “affinity group” for purposes of the 


Board’s charter regulations. 


Very truly yours, 


/s/ Joseph B. Goldman 
Joseph B. Goldman 
General Counsel 


Enclosure 


[87] BURWELL, SHERMAN, HANSEN & McCANDLESS 


720 FEDERAL BAR BUILDING 
WASHINGTON, D.C. 20006 


CLAYTON L. BURWELL AREA 202 393-4674 
JOHN SHERMAN CABLE: “BENE” 
WALTER D. HANSEN 

ROBERT C. McCANDLESS 


May 13, 1969 


Civil Aeronautics Board 
Washington, D.C. 20428 


Re: Docket 20671 


Gentlemen: 


As counsel for Trans International Airlines, Inc. we would like by this 
letter to withdraw without prejudice the Petition of Trans International Airlines, 
Inc. for a Declaratory Order and/or Waiver filed on January 21, 1969. 


Respectfully submitted, 


/s/ Clayton L. Burwell 
Clayton L. Burwell 
Attomey for 
Trans International Airlines, Inc. 


[88] May 16, 1969 


Civil Aeronautics Board 
Washington, D.C. 20428 
Re: Docket 20671 
Gentlemen: 

As counsel for Trans International Airlines, Inc., we request that you with- 
draw our letter of May 13, 1969, in the above docket, which, in turn, requested 
you to withdraw without prejudice the Petition of Trans International Airlines 
for a Declaratory Order and/or Waiver, filed on January 21, 1969. 


We request that the declaratory order and/or waiver be considered on an 
expedited basis. | 


Respectfully submitted, 


BURWELL, SHERMAN, HANSEN 
& McCANDLESS 


Clayton L. Burwell — 
Clayton L. Burwell | 


/s/ Walter D. Hansen 
Walter D. Hansen 


Attomeys for Trans International Airlines, Inc. 


cc: Pan American 


BEFORE THE 


CIVIL AERONAUTICS BOARD 


Washington, D. C. 


In the Matter of the Application of 


TRANS INTERNATIONAL AIRLINES, INC. 


for an emergency exemption under Section 
416 (b) of the Federal Aviation Act of 


1958, as amended. 


Docket 20983 


APPLICATION FOR EMERGENCY EXEMPTION 


Trans International Airlines, Inc. (TIA) respectfully prays that the Board 
pursuant to Section 416 (b) of the Federal Aviation Act of 1958, as amended, 
and pursuant to Section 302.410 (emergency exemptions) of the Board’s Rules 


of Practice in Economic Proceedings, grant TIA an amergency exemption in 


order to perform the following trips, the nature of which is hereinafter des- 


cribed: 

Departing 

May 16, 1969 
Oakland to Brussels 


June 12, 1969 
Oakland/N.Y. to Brussels 


July 22, 1969 
Oakland/N.Y. to Brussels 


September 4, 1969 
Oakland/N.Y. to Brussels 


May 24, 1969 
Oakland to Tokyo 


Returning 
June 11, 1969 
Amsterdam to Oakland 


July 9, 1969 
Amsterdam to N.Y./Oak. 


August 15, 1969 
Amsterdam to N.Y./Oak. 


October 6, 1969 
Amsterdam to N.Y./Oak. 


June 16, 1969 
Tokyo to Oakland 


Round-Trip Price 
Oakland New York 


$330.00 


[90] In support of this exemption application, TIA respectfully states as 
follows: | 


1. TIA is a supplemental air carrier certificated to perform domestic, 
Caribbean, transatlantic, transpacific, and Central and South America passenger 


charter service. 


The trips listed above are confined to Transamerica shareholders who 
had been shareholders more than six months prior to the first solicitation and 
more than six months prior to departure, and in all other technical respects, in 
our view, conform to the requirements of Parts 208 and 295 of the Board’s 
Economic Regulations. These trips were organized as a result of a legal opin- 
ion by this firm that the trips constituted legitimate affinity charters under the 
Board’s regulations and precedents. Subsequent to that opinion and subsequent 
to the organization of the trips, on August 30, 1968, the General Counsel of 
the Board wrote a letter in response to an inquiry from Delta Air Lines ex- 
pressing the general view that shareholders of a corporation did not conform 
to the affinity requirements of the Board’s regulations and precedents. While 
we do not agree with this opinion, TIA has not contracted for any other 


charters involving shareholders since receiving the opinion. 


On January 21, 1969, TIA filed a Petition for a Declaratory Order 
and/or Waiver, Docket 20671, regarding the charterworthiness iof the share- 


holders of the trips in question. A ruling on this petition has, with the con- 
sent of TIA, been temporarily held in abeyance. 


The charters for which exemption is herein sous are to be per- 
formed with large jet aircraft carrying 250 passengers, and [91] each of the 
trips listed above are filled. Needless to say, if TIA is not permitted to operate 
the charters, the 1,250 passengers will be greatly inconvenienced. 


TIA is informed that with respect to the charters destined for Brus- 
sels, the first of which is to depart on May 16, that the Belgium Government 


has inquired of the CAB whether these charters conform to Part 295 of the 
Board’s Economic Regulations. The emergency stems from the fact that TIA 
only learned this information today, and the further fact that whatever action 
is taken by the Board in this matter must be relayed to or cleared with the 

Belgium authorities prior to May 16, 1969. It is not the intention of TIA in 


this application to argue the merits of the petition or to concede with respect 


to the petition that the shareholder group involved is not a charterworthy 
group. An examination of the petition will reveal that the groups were organ- 
ized in good faith; that taking the matter in the worse light insofar as TIA is 
concerned it presents a close legal question, and, in any event, the public in- 


terest is not served by blasting the vacation plans of the passengers. 


TIA warrants that the revenues it will receive will be as stated in the ap- 
plication, and that TIA will not in any manner refund or remit any portion of 
the charges. 


It is respectfully submitted that the limited nature of the request warrants 
the grant of an exemption. To require TIA to engage in a certification pro- 
ceeding in order to conduct the services requested would subject it to a finan- 
cial burden wholly'disproportionate to [92] _ its operations and would be an 
undue burden on TIA and not in the public interest. 


WHEREFORE, Trans International Airlines, Inc. respectfully prays that the 
Board grant this emergency exemption, and grant such other and further relief 
as to it seems appropriate under all of the circumstances. 


Respectfully submitted, 


BURWELL, SHERMAN, HANSEN 
& McCANDLESS 


By /s/ Clayton L. Burwell 
CLAYTON L. BURWELL 
Attorneys for 


Trans International Airlines, Inc. 
May 9, 1969 


BEFORE THE 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 


Application of 
TRANS INTERNATIONAL AIRLINES, INC. : Docket 20983 


for exemption pursuant to Section 416(b) 
of the Federal Aviation Act 


ANSWER OF PAN AMERICAN WORLD AIRWAYS, INC. 


Pan American World Airways, Inc. (“Pan American”) strongly opposes the 
Trans Intemational Airlines (“TIA”) application for exemption to perform char- 
ter flights to Brussels and Tokyo for shareholders of Transamerica Corporation. 


TIA shareholders are not a proper chartering organization under Parts 295 
and 208 of the Economic Regulations. Assuming TIA ever entertained doubts 
on this score, it was advised of this fact in the well-reasoned opinion of Gen- 
eral Counsel Goldman dated August 30, 1968 shortly after TIA began soliciting 
this traffic. 


Thereafter TIA received October 20, 1968 a letter from the Director, Bu- 
reau of Enforcement, advising that the TIA shareholder charters “may entail 
violations of the Board’s Economic Regulations” and requesting prompt advice 
as to the action TIA would take to insure compliance with the Act and the 


Board’s Regulations. 


Under these circumstances there is not even arguably an emergency re- 


quiring an exemption to avoid inconvenience to passengers. 


If TIA has not long ago advised every passenger [96] there is a sub- 
stantial probability ‘the flights will be cancelled, it is deliberately sacrificing their 
interests in an attempt to pressure the Board. No such pressure tactic should be 


permitted to succeed. 


Respectfully submitted, 


/s/ William C. Clarke 
William C. Clarke 
Attorney for 
Pan American World Airways, Inc. 


Dated: May 13, 1969 
New York, New York 


CERTIFICATE OF SERVICE 


I hereby certify that I have served the foregoing Answer upon Trans Inter- 
national Airlines, Inc. by causing a copy thereof to be mailed, properly ad- 
dressed, postage prepaid to its attorney of record. 


/s/ William C. Clarke 
William C. Clarke 


Dated: May 14, 1969 
New York, New York 


[97] BURWELL, SHERMAN, HANSEN & McCANDLESS 
720 FEDERAL BAR BUILDING 
WASHINGTON, D. C. 20006 


CLAYTON L. BURWELL AREA 202 393-4674 
JOHN SHERMAN CABLE: “BENE” 
WALTER D. HANSEN 

ROBERT C. McCANDLESS 


May 15, 1969 


Civil Aeronautics Board 
Washington, D.C. 


Re: Docket 20983 
Motion to Withdraw Application 


Gentlemen: 

Trans International Airlines, Inc., respectfully moves to withdraw the ap- 
plication for exemption in the above styled proceeding. The circumstances 
which were set forth in the application requiring the emergency exemption no 
longer exists and therefore action by the Board on this application is not war- 
ranted. ; 


Wherefore, Trans International Airlines, Inc., respectfully prays that the 
Board grant this motion and grant such other and further relief as to the Board 


seems appropriate under all other circumstances. 


Sincerely, 


/s/ Walter D. Hansen 
Walter D. Hansen 


Attorney for Trans International 
Airlines, Inc. 


WDHccw 
cc: Pan American World Airways, Inc. 
Trans World Airlines 


[98] BURWELL, SHERMAN, HANSEN & McCANDLESS 
720 FEDERAL BAR BUILDING 
WASHINGTON, D. C. 20006 
CLAYTON L. BURWELL’ , AREA 202 393-4674 
JOHN SHERMAN | CABLE: “BENE” 
WALTER D. HANSEN 
ROBERT C. McCANDLESS 


May 16, 1969 


Civil Aeronautics Board 
Washington, D. C. 20428 


Re: Docket 20983, Petition for Reconsideration 


eae :.000 


Gentlemen: 


On May 9, 1969 Trans International Airlines, Inc. (TIA) filed an appli- 
cation for emergency exemption pertaining to five charters on behalf of the 
Transamerica Corporation shareholders. This emergency exemption was preci- 


pitated by information received from CAB staff members that the Belgium 
aviation authorities! had inquired of the CAB whether the shareholder charters 
conformed to Part 295 of the Board’s Economic Regulations. In order to pre- 
serve the status quo with respect to the legal question as to the charterworthi- 
ness of the shareholder groups, the exemption application made it clear that 
there would be noiadmission whether on the part of the Board or TIA as to 
the legality or illegality of the shareholder charters. 


As the Board knows, there is nothing in this type of exemption which is 
unusual. The Board has in the past from time to time issued exemption au- 
thority to carriers pending final disposition of certificate route proceedings. 
Our request for an exemption simply sought to maintain the status quo pend- 
ing the disposition of the ultimate legal question which had been under consi- 
deration between TIA’s attorneys and the CAB staff since a letter opinion by 
Mr. Joseph B. Goldman of August 30, 1968 regarding the shareholder charter 
flights. See TIA’s petition, Docket No. 20671. 


In deciding the emergency exemption application TIA believes that its 
legal opinion as to the legality of the Transamerica shareholder charters was 
not adequately presented to the Board in the emergency context which existed. 
We, therefore, incorporate by reference the petition of TIA for a declaratory 
order and/or waiver, Docket No. 20671, filed on January 21, 1969. 


[98, 99] 


It is respectfully requested that the Board consider and determine the 
question of the legality of the Transameirca shareholder charters as presented 
in said petition for declaratory ruling and/or [99] waiver in such a way that 
a judicial review of any adverse determination will lie. The circumstances require 
a prompt determination in view of the departure dates of the charters in ques- 
tion. It is respectfully submitted that it is in the public interest to clarify 
this legal question without depriving TIA of the opportunity for judicial re- 
view, and in the interim grant an appropriate exemption for the charters set 
forth in TIA’s original application in this case. 


Respectfully submitted, 


BURWELL, SHERMAN, HANSEN 
& McCANDLESS 


By /s/ Clayton L. Burwell 
Clayton L. Burwell 


By /s/ Walter D. Hansen 
Walter D. Hansen 

Attorneys for | 

Trans International Airlines, Inc. 


cc: Pan American World Airways, Inc. 


[100, 101] 


[100] In the Matter of the Application of : 


TRANS INTERNATIONAL AIRLINES, INC. : Docket 20983 


for an emergency exemption under Section : 
416 (b) of the Federal Aviation Act of 
1958, as amended 


MOTION FOR EXPEDITIOUS ACTION 


Trans International Airlines, Inc. (TIA) respectfully moves that the Board 
give expeditious action to TIA’s Petition for Reconsideration which was filed 
May 16, 1969. That Petition was submitted after oral communication with 
the Board’s staff in which said staff apprised TIA of the fact that two of the 
Transamerica shareholder charters, which were the subject of the Emergency 
Application, were granted (the May 16 departure for Brussels, and the May 24 
departure for Tokyo) and the remainder were denied (the June 12, July 22 
and September 4 departures for Brussels). It has been nine days since TIA 
was advised of the Board’s action on TIA’s Emergency Exemption. It has been 


seven days since TIA’s Petition for Reconsideration. 


Certainly the circumstances which exist in this case warrant expeditious, 
favorable action by the Board. The next flight scheduled to depart from Oak- 
land to Brussels is only two short weeks away. These charters may, in fact, 
conform to Part 208 and 295 of the Board’s Economic Regulations. As the 
General Counsel has stated in his [101] letter to Delta Airlines dated August 
30, 1968, the Board has not specifically passed on the point. See, Appendix E 
to TIA’s Petition for Declaratory Order, Docket 20671. The charters were organ- 
zied after a legal opinion from the undersigned that they met the requirements of 


[101, 102] 


Part 208 and Part 295 of the Board’s regulations!. This legal opinion preceded 


the General Counsel’s opinion. The differing views of the undersigned and Gen- 
eral Counsel have been brought before the Board by TIA through a Petition for 
Declaratory Order in Docket No. 20671, filed January 21, 1969. The Board 
may decide, or the Court of Appeals may decide upon review of the case, if 
such review is required, that such charters do conform to the Board’ 's Economic 
Regulations and are therefore lawful. If this determination is made after the 
departure dates involved it means that 750 persons have been unnecessarily in- 
convenienced. It means that 750 persons were deprived of their right to char- 
ter from TIA, and TIA was deprived of its right to carry them. Under such 
circumstances, justice would dictate that an exemption for the said remaining 
Transamerica shareholder charters be granted pending disposition of TIA’s Peti- 
tion for Declaratory Order, Docket 20671. 


The facts demonstrate that at no time was there any intention of TIA or 
the Transamerica Corporation shareholders to violate the Board’s Economic 
Regulations. TIA’s fault if it has to be [102] called a fault, was to seek the 
full exploitation of its operating authority. TIA believes that the facts which fol- 
low and TIA’s Petition for Declaratory Order, Docket 20671, demonstrate amply 
the good faith of TIA’s intentions: | 


Shortly after the acquisition of TIA by Transamerica (Orders E-26459, E- 
26460 (Feb. 23, 1968)) counsel for TI was asked to render an opinion as to 
whether the shareholders of Transamerica are charterworthy under the Board’s 
affinity charter regulations regulating supplemental carriers. Counsel for TIA 


| 
concluded? that those Transamerica stockholders whose names appear of record 


! This opinion relied in part on the Board’s approval of charters by Greenbelt Shareholders, 
since 1961 or 1962. Order E-24956, April 7, 1967; Order E-25947. The instant case cannot 
fairly be distinguished from the Greenbelt approvals. 


2 The analysis of Board criteria by TIA counsel in arriving at this conson appears in TIA’s 
Petition for a Declaratory Order, Docket 20671. 


[102, 103] 


in the Transamerica stock book would qualify to participate as charter passengers 
(Part 208.11, Part 295.31). Persons who may be beneficial owners of Trans- 
america stock or who may have a beneficial interest in such stock, but whose 
names do not appear in the Transamerica stock book because the stock is held 
in a street name, or by an investment club, mutual fund, etc. do not qualify 
to participate. TIA was also advised that those Transamerica stockholders who 
met the above test had to be shareholders six months prior to the starting 
flight date, and in addition must have been a shareholder prior to the announce- 
ment of firm charter plans.? TIA was further advised that the immediate fami- 
lies (as defined by Part 295.2(G) and Part 208.3(0)) of such qualifying Trans- 
america shareholders could participate [103] in the charters. These details 


were included in Transamerica’s solicitation of its shareholders. 


The conclusions of TIA’s counsel were communicated to Transamerica. 
As a result during April, 1968, Transamerica sent to its shareholders a ques- 
tionnaire to determine the interest of its shareholders in charter trips. The re- 
sponse showed enough interest to warrant the creation of a recreation com- 
mittee named “Transamerica Shareholders” staffed by one employee of Trans- 
america to plan, organize and generally administrate the charter program as part 
of her duties. 


A group of charters were planned with TIA as the carrier, and in July, 
1968, Transamerica solicited its registered shareholders (in conformity with Part 
295.30 and Part 208.210) for reservations and deposits for enumerated charters. 


On August 13, 1968, Delta Air Lines, Inc. (Delta), wrote a letter to the 
Board’s General Counsel inquiring whether registered shareholders of a corporation 


3 See App. A which is a letter by the Board’s General Counsel to a Transamerica stock- 
holder who objected because he was excluded from participation in the charters because he 
did not meet the membership requirements of the Board’s regulations. 


[103, 104] 


— specifically registered Transamerica shareholders — meet the Board” s affinity 
requirement in order to be accommodated through charter services. 


By letter dated August 30, 1968, the Board’s General counsel replied to 


Delta with a copy to Transamerica Corporation, stating: 


“In sum, while there might be special situations in which 
the shareholders of a corporation could properly be viewed 
as sufficiently distinct from the general public to qualify 
them as charterworthy, it is the opinion of this office that 
usually the shareholders of a widely held public corporation 
will not possess a sufficiently unifying relationship to set 
them apart from the general public. 

| 

“As I indicated earlier the Board has not previously had 
occasion to pass upon a question of this character and your 
letter has not been presented to the Board. Accordingly, 
you will understand that the views expressed herein reflect . 
only the opinion of this office and are not binding on the 
Board.” 

[104] This correspondence was forwarded to TIA and its counsel. 


While not agreeing with the conclusion of the letter, in cerns to it, 
TIA and Transamerica eliminated those proposed affinity charters — approxi- 
mately one-third of the total — as could be accomplished without undue in- 
convenience to the charter participants. Since August 30, 1968, no new 
charter trips have been added. 


On the basis of the General Counsel’s reply to Delta’s inquiry, the Di- 
rector of the Board’s Bureau of Enforcement, by a letter to ‘TIA dated October 
28, 1968, asked for advice from TIA as to what action TIA | would take to in- 
sure compliance with the Act. 


As a result of the Bureau of Enforcement’s letter to TIA the undersigned 


counsel for TIA met with the Director of the Bureau of Enforcement, the 


[104, 105] 


Director of the Bureau of Operating Rights, and the Chief of Supplementary 
Services Division on November 21, 1969. At that meeting counsel for TIA 
stressed that the Transamerica shareholders charters were not contracted for 
prior to an opinion of TIA’s counsel that the charters to be operated met pre- 
sent Board charterworthiness criteria as expressed in applicable Board regula- 
tions and Board precedent and, therefore, that they complied with the Act. 
Counsel for TIA stated that in their view the registered Transamerica share- 
holders who could avail themselves of the charter services offered to them by 
their company met to the letter all of the standards expresed by the Board to 
measure group charterworthiness. To settle the matter [105] it was decided 
that TIA would bring the question to the Board. Said petition was filed January 
21, 1969. See, Docket 20671. 


On May 9, 1969, a member of the Board’s staff contacted counsel for 
TIA advising him that the Belgium Government had asked the Board whether 
the Transamerica shareholders charters conformed to Part 295 of the Act. It 
appeared from the conversation that the Board’s staff would reply to the Bel- 


gium inquiry by adopting the conclusion of the General Counsel in his letter of 


August 30, 1968. Such a response, it was feared, would jeopardize the land- 
ing rights which TIA had received for the May 16 and June 12 charters, and 
would jeopardize a favorable grant of TIA’s application for landing rights for 
June 12, July 22 and September 4. Therefore, in order to maintain the status 
quo pending the Board’s disposition of TIA’s Petition for Declaratory Order, 
Docket 20671, an emergency application was filed on May 9, 1969. That ap- 
plication made this point clear: 


“It is not the intention of TIA in this application to argue 
the merits of the petition or to concede with respect to 
the petition that the shareholder group involved is not a 
charterworthy group. An examination of the petition will 
reveal that the groups were organized in good faith; that 


[105, 106] 


taking the matter in the worse light insofar as TIA is con- 
cerned it presents a close legal question, and, in any event, 
the public interest is not served by blasting the vacation 
plans of the passengers.” (p. 3 of Application for Emereencsy 
Exemption, Docket 20983) 


That there are very reasonable grounds supporting the legal ‘opinion of 


TIA’s counsel that the Transamerica shareholders’ charters conform to Part 208 
and Part 2985 of the Board’s Economic Regulations has been conceded by 
General Counsel in his letter [106] of August 30 and in the letter attached 
hereto as Appendix A. In both he states that the Board has not passed on this 
precise question. If the Board’s regulations clearly prohibited such charters, the 
Board would not have to pass on such a question prior to a conclusion that there 
was a violation. He, therefore, implies that there is a reasonable basis for 
interpreting the regulations differently than he has interpreted them. 


As shown above, every attempt has been made on the part of TIA to 
conform strictly to the regulations and other Board precedents on the subject. 
After learning of the General Counsel’s August 30, 1968 letter, there was no 
further expansion of the Transamerica shareholder charter program pending a 
decision by the Board on whether or not such charters conformed to the 
Board’s regulations. TIA’s cooperation with the Board’s staff pending disposi- 
tion of the legal question and the attitude of the Board’s staff relative to the 
operation of these charters pending disposition of TIA’s petition for declaratory 
order, Docket 20671, fully supports the view that TIA’s actions in this matter 
were completely devoid of any intent to violate the Act or the; Board’s regu- 
lations. It shows at worst a reasonable disagreement as to the interpretation 
of Parts 208 and 295. Under such circumstances it may be ultimately decided 
that TIA’s interpretation of said Board regulations was correct. |If the exemp- 
tion, which is sought by the petition for reconsideration, is denied, but it is ul- 
timately determined that TIA’s interpretation of the regulations was correct, 
the vacation plans of 750 persons will have been unnecessarily disrupted. 


[105, 107, 108] 


Certainly, [107, 108] 


under such circumstances, equity and simple justice 


requires the applied for exemption for the remaining charters. Under the cir- 


cumstances, it would appear that an exemption is in order to perform the fol- 


lowing trips: 


Departing 
June 12, 1969 
Oakland/N.Y. to Brussels 


July 22, 1969 
Oakland/N.Y. to Brussels 


September 4, 1969 
Oakland/N.Y. to Brussels 


Dated: May 23, 1969 


Returning. 


July 9, 1969 


Amsterdam to N.Y./Oak. 


August 15, 1969 
Amsterdam to N.Y./Oak 


October 6, 1969 


Amsterdam to N.Y./Oak. 


Round-Trip Price 
Oakland New York 


$209.00 


215.00 


$330.00 215.00 


Respectfully submitted, 


BURWELL, SHERMAN, HANSEN 


& McCANDLESS 


By /s/ Clayton L. Burwell 
Clayton L. Burwell 


By /s/ Walter D. Hansen 
Walter D. Hansen 


Attomeys for 


TRANS INTERNATIONAL AIRLINES, INC. 


[110] 
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‘Page 1 of 2 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 20428 


IN REPLY REFER To B-30-38 


Apr 4, 1968 
AIR MAIL 


Edmund M. Fountain, M.D. 
Hermann Professional Building 
Houston, Texas 77025 


Dear Dr. Fountain: 


Chairman Crooker has asked me to reply to your letter of March 26, 1969, 
in which you call attention to what appears to you to be an unfair and discri- 
minatory ruling by the CAB dealing with “shareholder affinity ; groups”. Ap- 
parently your complaint grows out of the fact that Transamerica Corporation 
has been offering its shareholders charter rates for foreign air transportation as 
an “affinity group”. However, Transamerica has limited participation in these 
“affinity group charters’ to those persons who have had Transamerica stock 
registered in their own names for six months or more. You indicate that this 
constitutes a discrimination against those persons whose Transamerica stock is 
not held in their own names, but in the name of a broker, and it is this 
discrimination of which you complain. 


The Board has issued no special rules with respect to “shareholder affinity 
groups” and, in fact, has not recognized shareholders as being an “affinity 
group” for the purposes of its charter regulations. What the: Board has pro- 
vided in its regulations is that in order to be charterworthy, a group shall have 
a central membership list and that in order to be eligible for a charter trip a 
person’s name shall have been on the list for six months or more. It is ap- 
parent that the purpose of this provision is to insure the fact that the charter 
is to a bona fide group which exists for purposes other than ‘securing the char- 
ter transportation. It was this regulation that Transamerica was complying with 
when it advised its shareholders that only those of them whose stock was 


registered in their own names, and had been so registered for six months, would 
be eligible for participation in a charter flight. | 


[110, 111] 


Appendix A 
Page 2 of 2 


The question’ of whether the shareholders of Transamerica Corporation 
(assuming that they had owned stock in their own names for six months or 
more) constituted an “affinity group” which was charterworthy was raised by 
another airline in'a communication to me some months ago. In response to 
that inquiry, I expressed the opinion that the shareholders of Transamerica 
Corporation did not constitute a charterworthy group within the meaning of 
the Board’s regulations and its past determinations. That opinion, which was 
mine rather than the Board’s, was transmitted to counsel for Transamerica 
Corporation. Subsequently, counsel filed a petition for [111] a declaratory 
order asking the Board to rule on this question or to grant Transamerica Corpo- 
ration a waiver from the Board’s regulations in order to permit it to conduct the 
charters which they had offered to their shareholders. Proceedings on that 
petition are still pending before the Board and no definitive determination has 
been reached by the Board on the issues presented by the petition. 


In summary, therefore, the Board requires that a charterworthy organiza- 
tion have a central membership list with eligibility for participation in a charter 


limited to those persons whose membership existed fcr at least six months prior 
to the charter trip. Transamerica Corporation properly applied the Board’s 
regulations in limiting participating in its proposed charters to stockholders of 
record for a period of six months or more. However, there is a serious ques- 
tion whether the shareholders of Transamerica Corporation are a charterworthy 
organization under any circumstances. Although I think they are not, that 
question still remains unresolved by the Board. 


I trust that this information will assist you in understanding the position 
taken by the Board and Transamerica Corporation, 


Very truly yours, 
Is/ Joseph B. Boldman 


Joseph B. Goldman 
General Counsel 


| [112] 
' Order 69=5-124 
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wed 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 27th day of May, 1969 


In the matter of the staff letter to 


DELTA AIR LINES, INC. 2 Docket! 20671 


regarding charterworthiness of shareholders 
of Transamerica Corp. under Parts 208 and 
295 of the Board's Economic Regulations. 


Application of 


TRANS INTERNATIONAL AIRLINES, INC. = Docket ; 20983 
for an exemption under section 416(b) of ; 
the Federal Aviation Act of 1958, as 


On May 9, 1969, Trans International Airlines. Inc. (ria) | filed an 
application in Docket 20983 requesting an emergency exemption to operate 
the following charter flights: 
Departing Returning 
May 16, 1969 June 11, 1969 
Oakland to Brussels Amsterdam to Oakland 


June 12, 1969 July 9, 1969 
Oakland/N.Y. to Brussels Amsterdam to N.Y./Oakland 


July 22, 1969 August 15, 1969 
Oakland/N.Y. to Brussels Amsterdam to N.Y. /Oakiand 


September 4, 1969 October 6. 1969 | 
Oakland/N.Y. to Brussels Amsterdam to N.Y./Oakland 


May 24, 1969 June 16. 1969 
Oakland to Tokyo Tokyo te Oakland 
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On January 1969, TIA filed in Docket 20671 a petition for a 
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registered Transamerica shareholders constitute 
shar tenwon grant an appropt -iate waiver or other authority 
h would pernmi E to operate such charter flights. Subsequently, 
that a ruling on rhis petition be held in abeyance. 
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a 


: vere no further developments in this Matter until the applica- 
Docket 20983, requesting an emergency Mption, was filed. This 
ling apparently was prompted by an inquiry by *ne Releiay ent 
ressed to the Board, asking whether the provosed charters conform to 
! 


’ 
he Board's Economic Regulations, wy 


requested withdrawal of its petition in 


On May 14, 1969, the Board voted to gra [ exemption to operate 
the first two of the proposed flights, i.e., scheduled to depart on 
May 16, and May 24, 1969, and to deny exemption f the remaining flights. 
To minimize hardship to the public, TIA was orally advised of the Board's 
decision. The following day, May 15, 1969, TIA requested withdrawal of 
its application in Docket 20983, stating that changed circumstances made 
the requested exemption unnecessary. On the Succeeding day, May 16, 1969. 
TIA filed two additional pleadings. The first Ww its| withdrawal of 
the petition for declaratory order (Docket 2 and the second ught 
reconsideration of the Board's et 20983, 


i. 


if 

c 

Vv 
V 


As a preliminary matter, we shall dismiss TIA's request to withdr 
its application in Docket 20983 since it was file subsequent to th 
Board's action on that application, and since A has now askee for 
reconsideration of the Board's determination on the application. We 
shall, however, grant TIA's request to withdraw its earlier iwithdraw 
Lts petition for declaratory order (Docket 20671). There are thus 
for determination questions (1) whether the stockholders of ‘Transamerica 
constitute a charterwortrhy affinity group for Purposes of charter opera::ons 
by TIA pursuant to Parts 208 and 295 of our Economic Regulations, and (2) 
if not, whether we should exempt TIA from the requirements cif the Act anc 
Our regulations to permit it to Operate the five above-described trips. 


The Board finds and determines that che stockholders of! Transamer1 
do not constitute a charterworthy affinity group and thar, the absence: 
of an exemption, the trips could not be operated legally. Nevertheless, 
in order to alleviate hardship to the travelling public we have determin.¢ 
further to grant an exemption to TIA to permit operation of the first twe 
of the proposed flights and to deny the exemption for the remaining flizgr:s 
covered by Docket 20983. 2/ 


| 
1/ This inquiry relate 1es IA for landing rights in 
Belgium. | 
2/ These are the determinations reached by the Board on May 14 and 


transmitted orally to TIA in order that it might in turn advise travellers 
scheduled to go on the tour in question. 


y£ the opinion that the stockholders of Transamerica 
do not constitute a bona fide group for charter under the 
regulations, and it adopts the letter of its General Counsel 
1968. as an expression of its own views on the subject. 
long-standing rule of the Board, basic to the charter 
may not be formed as a result of a solicitation 
Stockholders of a wide 
Le 


y held public corporation 

general public, identified as holding ownership in 

corporation but otherwise having no affinity or unifying rela- 
the other A group solicited from stockholders of a 


1 
d 


orporation, such as Transamerica, 15, therefore, solicited 
public and does not qualify for charter under the 


ition for a declaratory order TIA challenges the General 
pinion on a number of grounds. It says that Transamerica 
rs fall within the Board's definition of an affinity group 
neither an open-membership nor 1s its sole purpose 
it asserts that other business entities and their 
clared by the Board to be charterworthy. Finally, 
neither the ease of becoming a Transamerica shareholder nor 
operate to defeat its claim that it is 


ffinity definition relied on by TIA is neither a definition 

been adopted by the Board. ay eke simply a statement that 

nbership organization whose “sole purpose" is providing transpor- 

its members would not qualify as a charter group. This may be 
conceded as may the fact that Transamerica has many purposes other than 
providing transportation for its shareholders. But the negative formula- 
tion does not assist in reaching a broad conclusion. As the General 
Counsel's letter pointed out, "the term charter denotes a distinction 
between group travel by persons having some community of interest or uni- 
fying relationship, and individual travel by the general public."" Our 
view is that charters may not be formed as a result of public solicitation 
such as we find here 


——————— 
3/ TIA cites Complaint of Eastern Airlines and National Airlines, 
Order E-21440 (1964) The so-called “affinity definition" is in an 
attached letter of the Director, Bureau of Enforcement. The Board adopted 
specific conclusions of the Director, not this "definition."’ In any event, 
the definition indicates one type of group which would not qualify as a 
charter group It does not say or suggest that all others would qualify. 
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a Transamerica shareholder, 
themselves, to reject TIA's 
determination of whether a group has such affinity as to be 
the exercise of judgment. A conclusion must be 
framework of the charter concept and our regulations 
individual travel is involved--whether the solici- 
public or whether it is to a restricted group 
affinity. Our judgment here, like that of our General 
shareholders of Transamerica are not a charterworthy 


this conclusion, the Board is faced with a decision 
xf section 416(b) of the Act, for obviously TIA has no 
-ertificates of public convenience and necessity to 
do not conform with the Board's regulations. The 
grant an ex mption permitting operation of the flights 
departures on May 16 and May 24, 1969, in order to avoid 
hardship public attendant upon the cancellation of the flights 
because of 3 ew that, under the circumstances, the public interest 
best be served by permitting these flights with imminent departures 
operate. The Board finds that the enforcement of section 401 of the 
Act, insofar as such section would otherwise prevent TIA from operating 
the two flights authorized herein, would be an undue burden upon TIA by 
reason of the limited extent of, and unusual circumstances affecting, its 
operations, and is not in the public interest. With respect to the remain- 
ing three flights, the earliest of which is not scheduled until June 12, 1969, 


the Board could make no such finding. 


By its petition for reconsideration TIA sought to have the Board pass 
upon its application For exemption in light of the arguments advanced in 
its petition for declaratory order. That is precisely what the Board has 
done. 


The Board is deeply concerned over the sequence of events presented 
to it in this case. They demonstrate a failure over a period of more than 
eight months to resolve an issue as to the charterworthiness of the share- 
holders of Transamerica as an affinity group. During this extended period, 
no steps were taken by the carrier, so far as the record discloses, to 
advise the participants in the tours that were the subject of the exemption 
request, of the infirmities or difficulties in the carrier's position, and 
therefore, in their own. The Board is thus presented with a last minute 
request to legalize a proposed flight or to cancel the vacation plans of 
hundreds of expectant travellers. A carrier is not obliged to accept the 


views of the General Counsel or of the Director, Bureau of Enforcement , 
on the issue of whether a particular flight is charterworthy. In the 
circumstances here present, however, it was incumbent on TIA to keer 

its prospective passengers advised of the problems and risks involved 

so that they could guide their action by an informed judgment. ine 
course here followed by the carrier did not give adequate consideration 
to the traveling public. It is in this area rather than in jthe substan- 
tive position taken that TIA has fallen below our expectations. We do 
not quarrel with its right to proceed at its peril in light lof staff 
advice with which it disagrees. 


II IS ORDERED: = 


1, That TIA's request to withdraw its application in Dec 


be and it hereby is dismissed; | 


2. That TIA be and it hereby is exempted from section 401 of the 
Act insofar as such section would otherwise prevent TIA from performing 
one round-trip charter flight departing from Oakland, California for 
Brussels, Belgium on May 16, 1969 and returning from "Amsterdam, the 
Netherlands to Oakland on Sune 11, 1969, and one round-trip charter 
flight departing from Oakland, oye Tokyo, Japan on May 24, 1969 and 
returning from Tokyo to Oakland on June 16, 1969, as more specifically 
described hereinbefore in Docket 20983; 


3. That in all other respects TIA's application in Docket 20983 
be and it hereby is denied; 


4. That in response to TIA’s petition for declaratory order it is 
hereby declared that the stockholders of Transamerica are not a Raecae 
worthy affinity group for purposes of charter operations by TIA, Pursvent 
to Parts 208 and 295 of the Economic Regulations of the Board; 


5. That in all other respects TIA's petition for declaratory 
order and/or waiver in Docket 20671 be and it hereby 1s denied, and 


6. That this order may be amended or revoked at any time in the 
discretion of the Board without hearing. 


By the Civil Aeronautics Board: 
MABEL McCART 
Acting Secretary 
(SEAL) 
ADAMS, MEMBER, DISSENTING: 
I disapprove the grant of exemption for any flight. 
/s/ JOHN G. ADAMS 
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CIVIL AERONAUTICS BOARD Rage MOD enpsses 


Washington, D.C. 20428 


In Reply Refer To: B-30-38 


August 30, 1968 


James W. Callison, Esq. 
Delta Air Lines, Inc. 
Atlanta Airport 
Atlanta, Georgia 30320 


Dear Mr. Callison: 


This is in reply to your letter of August 13, 1968, in which you 
refer to a statement by Transamerica Corporation to its stockholders 
that, "for charter air travel purposes", they "constitute an’ 'affinity 
group’ under present Civil Aeronautics Board regulations and may take 
advantage of low rates in chartering flights to vacation destinations." 
You inquire whether the Board has approved this definition of “affinity 
group". 


As a preliminary matter, it seems to me that the Transamerice 
Corporation statement is not entirely clear, The first paragraph could 
be construed as referring to inclusive tour charters programmed by Trans 
International. Of course, any shareholder, or any other member of the 
public may participate in such charters. If this is all that is in- 
volved, the question you raise is not actually presented. | 


If, on the other hand, the statement is intended to mean that the 
Transamerica shareholders are, as such, bona fide members of ‘a charter- 
worthy organization eligible to participate in pro rata charters, I 
must agree with you that this is an “unusual definition." So far as I 
have been able to ascertain, neither the Board nor its staff has had 
occasion to rule formally on the question. In the opinion of this of- 
fice, however, such a definition would be difficult to square with the 
traditional charter concept, as implemented by the Board's regulations. 

As the courts have recognized, the term charter denotes a distinc- 
tion between group travel by persons having some community of interest 
or unifying relationship, and individual travel by the general public. 
American Airlines v. C.A.B,, 365 F.2d 939 (C.A.D.C., 1966); Pan American 
World Airways v. C.A.B., 380 F.2d 770 (C.A. 2, 1967), aff'd by an equally 
divided Court, __ U.S. ___. The community of interest or unifying rela- 
tionship which qualifies for participation in a charter flight may, as 
you know, arise in several ways. It may already exist by virtue of prior 
association, such as, for example, the employees of a government agency. 
On the other hand, it may arise when a group of persons, previously un- 
related, band themselves together to travel to a point where they will 
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share a common experience. It seems evident, however, that it is the 
former type of “affinity to which the Transamerica statement is directed. 
We are unable to conclude that mere ownership of stock in a widely held 
public corporation supplies the requisite unifying relationship to set 

the stockholders apart from the general public. 


The Board's regulations (14 C.F.R. 208.210 and 295.30) provide that 
members of the charter group [the body of persons actually participating 
in the flight/ may be solicited only from bona fide members of an organi- 
zation, club, or other entity... and may not be brought together by 
means of a solicitation of the general public."' The definition of 
“solicitation of the general public" includes the following: 


"The solicitation, without limitation, of the members 
of an organization so constituted as to ease of admission 
to membership, and nature of membership, as to be in sub- 
stance more in the nature of a segment of the public than 
a private entity." 

I realize that in adopting the present regulations, the Board did 
away with the old fixed numerical and geographical limitations on the 
size of the chartering organization, finding that the provisions relating 
to duration of membership and maintenance of membership lists rendered 
them unnecessary. Transatlantic Charter Investigation, 40 C.A.B. 233, 270 
320 (1964). In our opinion, however, the mere fact that these latter two 
requirements might be met would not, standing alone, necessarily mean that 
the "membership" is not in substance a mere segment of the general public. 
Common sense, fortified by the regulations read as a whole, suggests that 
there must be some bona fide interest in common which may be said to be 
sufficiently unifying to set the 'membership"™ apart from the general 
public. See Complaint of Eastern Air Lines, Inc. and National Airlines, 
Inc., Order E-21440 (October 23, 1964). 


Obviously this standard leaves considerable room for judgment. In 
the language of Sections 208.210 and 295.30, however, even if stock owner- 
ship be viewed as "membership" in a_chartering organization, the “ease 
of admission to membership and /the/ nature of membership" seem to us to 
be such that unlimited solicitation of the stockholders would amount to 


"solicitation of the general public'' for purposes of the regulation. 


In a sense, of course, the average individual stockholders in a large 
corporation have an interest in common, that is, hope of financial gain 
through investment in a business which in their judgment holds promise 
of such gain, and, to that end, to insure effective management of the 
corporation. We cannot, however, subscribe to the view that this is 
enough. It would be difficult to imagine a case in which admission to 
'membership" is more easily obtainable. Any member of the general public 
need do no more than walk off the street into any brokerage office and buy 


the stock. Not only is this so, but 'membership" may be constantly changing, 
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hour by hour, throughout the day. Indeed, the owner of rec » i.e., 
the "member", may not even be the beneficial owner. Moreover, the 
only occasion for the stockholders even to see each other, and the 
only opportunity to affect Management, is at the annual stockholders! 
meetings. It is common knowledge, however, that relatively few bother 
even to attend such meetings, most electing instead to sign proxies 
authorizing faceless individuals to cast their votes. As a practical 
matter, therefore, widespread individual corporate shareholders would 
usually have no more in common and no greater unifying relationship 
than have the depositors in a savings and loan association (in terms 
"shareholders" themselves). They are merely individuals, each sepa- 
rately dealing with his own personal and private financial affairs 
without any reference to the others, and normally without any, knowledge 
or means of acquiring knowledge as to who are the other 'members". 
Indeed, such concern with one's financial affairs is an ordinary day- 
to-day interest shared by the public at large, but which can,}in the 
final analysis, only be handled on an individual basis. 

Stock ownership is thus to be contrasted with, for example, member - 
ship in a fraternal organization, large though it may be. While member- 
ship in such organizations is not usually difficult to obtain, there is 
normally at least a requirement of sponsorship, and not infrequently an 
opportunity for objection. Moreover, these organizations usually have 
special purposes and objectives requiring concerted activity. | Member- 
ship in them customarily reflects a significant and active interest in 
such objectives, and a purpose of joining with the others to achieve 
the organization's objectives. Thus, membership in them is a facet of 
the member's life which is significantly distinct from the mere day-to- 
day private concern with one's personal financial affairs which is common 
to the public as a whole. 

In sum, while there might be special situations in which ithe share- 
holders of a corporation could properly be viewed as sufficiently distinct 
from the general public to qualify them as charterworthy, it is the opinion 
of this office that usually the shareholders of a widely held public cor- 
poration will not possess a sufficiently unifying relationship to set them 
apart from the general public. | 

As I indicated earlier the Board has not previously had occasion to 
pass upon a question of this character and your letter has not been 
presented to the Board. Accordingly, you will understand that; the views 
expressed herein reflect only the opinion of this office and are not 
binding on the Board. 


Very truly yours, 
/s/ 


Joseph B. Goldman 
General Counsel 
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IN THE | 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,111 


TRANS INTERNATIONAL AIRLINES, INC., 
Petitioner, 
v. 


CIVIL AERONAUTICS BOARD, 
Respondent. 
| 


On Petition for Review of Order 
of the Civil Aeronautics Board 


BRIEF FOR PETITIONER 


STATEMENT OF ISSUES 


Did the Civil Aeronautics Board act arbitrarily and capriciously when, 


contrary to the criteria in Parts 208 and 295 of its economic regula- 
tions regulating supplemental air carriers and contrary to its own pol- 
icy, the Board determined on the basis of vague and conflicting cri- 
teria expressed for the first time in Order 69-5-124 that Transamerica 
Corporation shareholders are ineligible for charter transportation by 
Trans International Airlines, a supplemental air carrier? 


Did the Civil Aeronautics Board commit legal error when, without 
giving any grounds for its action, it ruled in Order 69-5-124 that 
Transamerica Corporation shareholders are ineligible for charter. trans- 
portation by Trans International Airlines, a supplemental air carrier, 
by rejecting the criteria in Parts 208 and 209 of its economic regula- 
tions regulating supplemental air carriers, under which those shareholders 


are eligible, and rejecting its own policy on the subject, and substituted 
therefor vague and conflicting criteria which create uncertainty as to the 
extent of the supplemental air carrier charter market where reasonable 


certainty once existed? 


Did the Civil Aeronautics Board commit legal error by not giving the 
adequate notice required by section 4 of the Administrative Procedure 
Act that by Order 69-5-124 it would reject the criteria in Parts 208 and 
295 of its economic regulations regulating supplemental air carriers un- 
der which Transamerica Corporation shareholders are eligible for charter 
transportation by Trans International Airlines, a supplemental air carrier, 
and instead introduce for the first time and apply new, vague and con- 
flicting criteria which it used to conclude that Transamerica Corporation 
shareholders are not eligible for such charters, and thereby deprive the 
supplemental industry of the opportunity to comment on what amounts 
to a substantial modification of Parts 208 and 209? 


The pending case has not been before the Honorable Court previously. 
II. 
REFERENCES AND RULINGS 


The basis of Order 69-5-124 of the Civil Aeronautics Board (Board), which 
is under review in this proceeding, is contained in the prefacing opinion and the 
attachment to said order. R. 112-121.! 


Il. 


STATEMENT OF THE CASE 


Petitioner, Trans International Airlines, Inc. (TIA), is petitioning for review 
from Order 69-5-124 issued by the Board on May 27, 1969, which rejeets the 


1 Pursuant to Rule 30(c) of the Federal Rules of Appellate Procedure, petitioner, by 
notice dated July 10, 1969, elected to defer filing the appendix until 21 days after service 
of the Board’s brief. Therefore, all references to the record will be to record pages rather 
than appendix pages. Such record references will be proceeded by “R.” 


Board’s previous determination of several years’ standing that business entities 


constitute charterworthy organizations,” and for the first time declares that 
equity stockholders of a business entity—in this case Transamerica Corporation— 
“are not a charterworthy affinity group for purposes of charter operations by 
TIA, pursuant to Parts 208 and 295 of the Economic Regulations of the Board.” 
R. 118. This abrupt about-face had the effect of making illegal Transamerica 
shareholders charter flights to be operated by TIA for which TIA had no other 
operating authority. Prior to the Board’s order under review TIA had been 
operating such flights with the full knowledge of the Board’s staff, and pre- 
sumably the Board. | 


The Board action under review arose as the culmination of ‘two proceed- 
ings before it. In one, TIA filed a petition for declaratory order (CAB Docket 
20671) at the suggestion of certain Board staff members, among others, the 
Director of the Bureau of Enforcement, in order to clarify an ambiguity cre- 
ated by an opinion letter of the Board’s General Counsel to the effect that 
the Board’s regulations did not authorize TIA to carry Transamerica share- 
holders in TIA’s charter services. Also involved is another proceeding (CAB 
Docket 20983) in which TIA filed an application for exemption! to operate 
charters for Transamerica shareholders pending the Board decision on TIA’s 
petition for declaratory order. 


The jurisdiction of this Honorable Court is invoked pursuant to section 
1006 of the Federal Aviation Act of 1958, as amended (Act), 72 Stat. 795, 
49 U.S.C. $1486. 


2 See, Board Regulation No. ER-382, 28 F.R. 5292 (adopted May 23, 1963), at- 
tached as Appendix A. At page 5 of the Board’s Memorandum in Support of its Op- 
position to Stay filed in this appeal proceeding, the Board admits its reversed position: 


“The Board [by Order 69-5-124] rejected the definition of affinity 
group relied upon by TIA (TIA Motion, App. L) [which is ER-382]. 
Furthermore, it rejected the argument that because it had found cer- 
tain business entities to be charterworthy in the past [for example, 
equity shareholders of Greenbelt Consumer Services, Inc., by Board 
Order E-24956 (April 7, 1967)], it was required to find Transamer- 
ica’s shareholders to be charterworthy as well.” 


4 


TIA is an air carrier certificated by the Board to engage in supplemental 
air transportation? in the following areas of operation: domestic, transatlantic, 


transpacific, Caribbean, and Central and South America. R. 90. 


Supplemental air transportation services performed by TIA and other sup- 
plemental air carriers are subject to the Board’s economic regulations, notably 
Parts 208 and 295, 14 C.F.R. 208, 295. 


TIA was acquired as a wholly-owned subsidiary of Transamerica Corpora- 
tion in February, 1968. Transamerica and its subsidiary corporations (most of 
which are wholly-owned subsidiaries) are broadly based service organizations. 

R. 116. This acquisition was approved by the Board (Orders E-26459, E-26460 
(Feb. 23, 1968)) after a formal hearing pursuant to sections 408 and 409 of 
the Act, 72 Stat. 767, 49 U.S.C. § 1378, and 72 Stat. 768, 49 U.S.C. $1379. 


Shortly after said acquisition, counsel for TIA was asked to render an opin- 
ion as to whether the shareholders of Transamerica are charterworthy under 
the Board’s affinity charter regulations regulating supplemental carriers, ie., 
Parts 208 and 295.4 


Counsel for TIA concluded that those Transamerica stockholders whose 


names appear of record in the Transamerica stock book qualified to participate 


3 Under the Act: 


“Supplemental air transportation’ means charter trips, including in- 
clusive tour charter trips, in air transportation, other than the trans- 
portation lof mail by aircraft, rendered pursuant to a certificate of 
public convenience and necessity issued pursuant to section 401(d)(3) 
of this Act to supplement the scheduled service authorized by certifi- « 
cates of public convenience and necessity issued pursuant to sections 
401(d)(1) and (2) of this Act... .” Section 101(33) of the Act, 

82 Stat. 867, 49 U.S.C. $1301(33). 


4 R56. Parts 208 and 295 are attached hereto as App. B and App. C respectively. 
Part 295 regulates civilian charter services of supplemental air carriers across the Atlantic 
Ocean. Part 208 regulates such services in all other geographical areas in which supple- 
mental air carriers are certificated to engage in charter air transportation. The two regula- 
tions are, for the most part, duplicative and exist separately seemingly because the need 
for the more geographically limited regulation, Part 295, arose before there was a need 
for a general regulation. 


as charter passengers. Part 208.211; Part 295.31. Persons who ‘may be bene- 


ficial owners of Transamerica stock or who may have a beneficial interest in 
such stock, but whose names do mot appear in the Transamerica stock book 
because the stock is held in a street name, or by an investment club, mutual 
fund, etc. do not qualify to participate. TIA was also advised that those Trans- 
america stockholders who met the above test had to be shareholders six months 
prior to the starting flight date, and in addition must have been a shareholder 
prior to the announcement of firm charter plans.> TIA was further advised that 
the immediate families (as defined by Part 295.2(j) and Part 208.3(0)) of such 
qualifying Transamerica shareholders could participate in the charters. Part 
208.211; Part 295.31. These details were included in Transamerica’s solicitation 
of its shareholders. R. 61. | 


The legal conclusion of TIA’s counsel was based on Board promulgations 
on the subject. Board’s Regulation ER-382 modifying Part 295.30, and sub- 
sequent amendments to Part 295.30 were important. ER-382 (effective May 
23, 1963) states: | 


“In consideration of the foregoing, the Civil Aeronautics 
Board hereby amends § 295.30 of Part 295 of its Economic 
regulations (14 CFR Part 295), effective immediately, to 


read as follows: 


“§ 295.30 Solicitation of charter participants. Asjthe 
following terms are defined in 8295.2, members of the 
charter group may be solicited only from among the bona 
fide members of an organization, club or other entity, and 
their immediate families, and may not be brought kceesne 


5 R. 56. Ina letter dated April 4, 1969, the Board’s General Counsel corroborated this 
interpretation of the Board’s regulations: 


“In summary, therefore, the Board requires that a charterworthy, organiza- 
tion have a central membership list with eligibility for participation ina 
charter limited to those persons whose membership existed for ‘at least 
six months prior to the charter trip. Transamerica Corporation properly 
applied the Board’s regulations in limiting participation in its proposed 
charter to stockholders of record for a period of six months oF more 

-” R111. 


by means of a solicitation of the general public. Charter 
participants solicited without limit from organizations, 
clubs or other entities with a total membership of more 
than 20,000 (except business entities, government depart- 
ments or agencies, colleges and universities) shall be con- 
sidered as solicited from the general public.” Emphasis 
added. 


During the time the Board considered that any entity which had a membership 

in excess of 20,000 as a segment of the general public and, therefore, not charter- 
worthy, ER-382 shows that “business entities” were specifically excepted from 
that limitation. That is, a solicitation of the membership of a business entity 
which exceeded 20,000 did not constitute a solicitation of the general public, 


and, therefore, such membership qualified for charter services. 


During April, 1969, Transamerica sent to its shareholders a questionnaire to 
determine the interest of its shareholders in charter trips. The response showed 
enough interest to warrant the creation of a recreation committee named “Trans- 
america Shareholders” to plan, organize and generally administrate the charter 
program. R. 6. 


A group of charters were planned with TIA as the carrier, and in July, 1968, 
Transamerica solicited its registered shareholders (in conformity with Part 295.30 
and Part 208.210) for reservations and deposits for enumerated charters. R. 60- 
61. 


On August 13, 1968, Delta Air Lines, Inc. (Delta), wrote a letter to the 
Board’s General Counsel asking whether registered shareholders of a corporation— 
specifically, registered Transamerica shareholders—meet the Board’s affinity re- 
quirement in order to be accommodated through charter services. R. 62-63. 


By letter dated August 30, 1968 (R. 64-66), the Board’s General Counsel 
replied to Delta with a copy to Transamerica, stating: 


“In sum, while there might be special situations in which 
the shareholders of a corporation could properly be viewed 
as sufficiently distinct from the general public to qualify 
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them as charterworthy, it is the opinion of this office’ that 
usually the shareholders of a widely held public corporation 
will not possess a sufficiently unifying relationship to set 
them apart from the general public. 


“As I indicated earlier the Board has not previously had 
occasion to pass upon a question of this character and your 
letter has not been presented to the Board. Accordingly, 
you will understand that the views expressed herein reflect 
only the opinion of this office and are not binding on the 
Board. R. 121. 


General Counsel’s letter notes: 


“|. the term charter denotes a distinction between group 
travel by persons having some community of interest Or uni- 
fying relationship, and individual travel by the general public 

The community of interest or unifying relationship 
which qualifies for participation in a charter flight may, as 
you know, arise in several ways. It may already exist by 
virtue of prior association, such as, for example, the em- 
ployees of a government agency. On the other hand, it 
may arise when a group of persons, previously unrelated, 
band themselves together to travel to a point where they 
will share a common experience... .” R. 119. 


He agrees that there is a community of interest between equity share- 


holders of a corporation: 


“ _ . the average individual stockholders in a large corpora- 
tion have an interest in common, that is, hope of financial 
gain through investment in a business which in their judgment 


6 R. 66. It should be noted, however, that both the Board and its staff have passed 
on this question. The Board has done so on three occasions. Board Regulation ER-382, 
28 F.R. 5292 (adopted May 23, 1963); Transatlantic Charter Investigation, 40 C.A.B. 
233, 270, 320 (1964) (which decision was the basis for Board Regulation ER-400, 29 
F.R. 3151 (adopted Oct. 8, 1963)); Board Order E-24956 (April 7, 1967). And the 
Board’s staff has passed on the issue at least once. Board Order E-25947 (Nov. 8, 1967) 
(signed by the Director of the Board’s Bureau of Operating Rights pursuant to delegated 
authority). The above citations show that the Board and its staff have not only pre- 
viously concluded that business entities are charterworthy but that equity shareholders 
of a business — Greenbelt Consumers Service, Inc., for example — are eligible as pas- 
sengers on a charter operation performed by a supplemental air carrier. | 

| 


holds promise of such gain, and, to that end, to insure 
effective management of the corporation. .. .” R. 120 


However, the Board’s General Counsel concludes that shareholders of a business 


entity are not charterworthy because they: 


““__ are merely individuals, each separately dealing with 
his own personal and private financial affairs without any 
reference to the others, and normally without any know- 
ledge or means of acquiring knowledge as to who are the 
other ‘members’. Indeed, such concern with one’s finan- 
cial affairs is an ordinary day-to-day interest shared by the 
public at large, but which can, in the final analysis, only 
be handled on an individual basis.” R. 121 


Of course, this same logic is equally applicable to employees who, according to 
the Board’s General Counsel’s letter (R. 119) do meet the community of in- 
terest requirement’ which permits them to be eligible for charter transportation 


by supplemental air carriers. In fact, the exact same quotation would apply. 


General Counsel does not attempt to show why he differentiates between 
employees and equity stockholders. He cites no Board precedent for his con- 
clusion that the investment by individual shareholders in a common business 
for purposes of financial gain does not satisfy the “unifying relationship” re- 


quirement, yet employment does. 


General Counsel contrasts equity stockholders of a business entity which 
he concludes are not eligible for charters with “membership in a fraternal or- 
ganization, large though it may be” which he concludes are eligible for charters. 
R. 121. He does not contrast employees of a government agency with such 
club members. General Counsel notes that with respect to social organizations, 
in some there is a requirement for sponsorship to become a member. In some, 
so called black-balling practices are employed. R. i121. That such organizations 
have specific purposes other than a concern with financial affairs. He cites no 
Board precedent indicating that an organization must be social in nature before 


its membership is eligible to participate in charter services. Nor, does the 


Board’s General Counsel attempt to show that the Board has made such require- 


ments an element in determining eligibility for charter services. 
| 


The Board’s General Counsel believed that there was “considerable room 
for judgment” in making a decision on whether Transamerica shareholders are 
eligible for charter services by TIA. R. 120. He made a judgment based on 
the General Counsel’s own subjective standards which are only vaguely expressed 
in his August 30, 1968, letter. His conclusion with respect to the eligibility 
of Transamerica shareholders for charter services is not based on any Board 
regulations or prior Board decisions. 


TIA and Transamerica did not agree with the conclusion of the Board’s 


General Counsel opinion letter of August 30, 1968. However, in deference to 
it, they eliminated those proposed affinity charters—approximately one-third 
of the total—as could be accomplished without undue inconvenience to the 
charter participants. In addition, no new charter trips were added. R. 7. 


By letter to TIA dated October 28, 1968, the Director of the Board’s 
Bureau of Enforcement stated: 


“The issue of the charter worthiness of the Transamerica stock- 
holders as a group was first raised in a letter to the Board’s 
General Counsel. ... As you will note, it was concluded 
that being a stockholder of a publicly held corporation does 
not constitute sufficient affinity to establish a valid charter 
group. Accordingly, TIA’s operation of charter flights for 
Transamerica’s stockholders may entail violations of the 
Board’s Economic Regulations.” R. 67. 


He then asked what TIA was going to do to insure compliance with the Act 
and the Board’s regulations. R. 67. 


As a result of the letter from the Board’s Bureau of Enforcement Direc- 
tor, counsel for TIA met with him, the Director of the Board’s Bureau of 
Operating Rights and the Chief of the Board’s Soppeneniany Services Division. 
R. 5. At that meeting counsel for TIA stressed that the Transamerica share- 
holders charters were not contracted for prior to a legal opinion from TIA’s 
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counsel that the charters conformed to the Board’s regulations. During this 
meeting, TIA’s counsel reviewed with said Board staff the entire Transamerica 
shareholders charter program. Since there was a dispute between TIA and the 
Board’s General Counsel as to the interpretation of the Board’s precedent, it 
was decided at that meeting that TIA would bring the question directly to the 
Board. R. 5. An appropriate petition for a declaratory order was filed with 
the Board January 21, 1969. R. 1. 


Up to May 9, 1969, four Transamerica shareholder charters were performed 
by TIA with the knowledge of the Board’s staff, and presumably the Board. 
Of this number, one had been performed with Belgium as a destination. 


On May 9, 1969, a member of the Board’s staff contacted TIA’s counsel 
advising that the Belgium Government had asked the Board whether the Trans- 
america shareholders charters conformed to Part 295 of the Board’s economic 
regulations. It appeared from the conversation that the Board’s staff would 
reply to the Belgium inquiry by adopting the conclusion of the General Coun- 
sel in his letter of August 30, 1968. Such a response, it was feared, would 
jeopardize the landing rights for Transamerica shareholders charters which TIA 
had received from the Belgium Government for two flights to be operated in 
May, and would jeopardize a favorable grant of TIA’s application for Belgium 
landing rights for June 12, July 22 and September 4, 1969. R. 105. There- 


fore, in order to maintain the status quo pending the Board’s disposition of 
TIA’s petition for declaratory order, C.A.B. Docket 20671 (R. 1), an emer- 
gency exemption application, C.A.B. Docket 20983, was filed on May 9, 
1969. R. 89-92. 


The Board’s order under review was issued May 27, 1969. It decided 
that the Transamerica stockholders did not constitute a charterworthy group 
and it granted exemption authority to TIA to operate two round-trip Trans- 
america shareholders charters on a hardship basis (R. 117), and denied quthor- 
ity to operate the others. In so doing, the Board concluded: 


“The Board is of the opinion that the stockholders of Trans- 
america Corporation do not constitute a bona fide group for 
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charter under the Board’s regulations, and it adopts the 
letter of its General Counsel dated August 30, 1968, as 
an expression of its own views on the subject.”” R. 115. 


The Board determined that solicitation for charter activities from the general 
membership file of shareholders of a business entity which has a membership 
in excess of 20,000, ie., Transamerica, is tantamount to public solicitation. 

R. 115-116. As the Board itself termed it in the Board’s Memorandum to 
this Court (p. 5) this was a rejection: (1) of its own regulation ER-382 which 
first made the membership of business entities charterworthy regardless of size, 


and (2) all other Board precedent supporting the charterworthineéss of share- 


holders of business entitites. 
| 

The apparent length of time which was required by the Board to prepare 
its order speaks volumes. Surely, if the Board’s regulations were explicit in 
support of the Board’s conclusion, the Board could have, and had a duty to 
issue an order forthwith. And the order could have been and should have 
been precise. An indication of the problem the Board faced in supporting its 
conclusion is shown in the Board’s order by these words: | 


“The determination of whether a group has such affinity 
as to be charterworthy requires the exercise of judgment 
Our judgment here, like that of our General Coun- 
sel, is that the shareholders of Transamerica are not a 
charterworthy group under our regulations.” R. 117. 


Judgment was substituted for regulation. Judgment was substituted in an area 
where certainty is required. The former limits of the charter markets open 
to supplemental carriers have been severely constricted. But to what degree 
the supplementals’ market has been shrunk is left vague—left to judgment, as 
the Board put it. 


IV. 


SUMMARY OF ARGUMENT 


The Federal Aviation Act limits the air transportation services to be per- 
formed by supplemental air carriers such as TIA to exclusively charter opera- 
tions. In order to engage in such services a carrier must be selected by the 
Board to meet the public convenience and necessity for charter services through 
an adversary hearing process required by section 401(d)(3) of the Act, 72 Stat. 
754, 49 U.S.C. § 1371(d)(3). 


The certificate which a supplemental receives authorizing it to engage in 
charter air transportation does not define the meaning of the term “charter”. 
The certificate is subject to Board regulations in which this term is defined. Con- 
gress has delegated to the Board the power to define charter. Broad, though the 


Board’s discretion in this area may be, it is subject to this Court’s review. 


The definition and criteria for determining charterworthiness since 1964 
and up to May 27, 1969, when the Board issued Order 69-5-124, has been 


contained in the Board’s regulations regulating supplemental air carriers. Up 


to May 27, 1969, there was reasonable certainty as to the extent of the charter 
market available to supplemental carriers. The general public also knew with 
reasonable certainty to what extent charter services operated by supplemental 
air carriers was available for their use. It is the criteria found in the Board’s 
own regulations which support the conclusion that Transamerica shareholders 
are eligible to travel on TIA’s charter services. 


Even during the period when the regulations excluded the eligibility of 
traffic derived from organizations which had a membership in excess of 20,000, 
the Board, by a special provision in its regulations, made groups derived from 
“business entities” eligible for charter services on supplemental carriers regard- 
less of the size of the business entity. ; 


13 


Subsequently in 1964, the Board determined after a hearing concerning the 
matter that the 20,000 membership limitation was arbitrary in that it relegated 
large organizations otherwise charterworthy to being considered as a segment 
of the general public and, therefore, ineligible for charter operations by supple- 
mentals. The Board, therefore, eliminated the 20,000 requirement and substi- 
tuted other requirements: (1) that the organization maintain a central member- 
ship file, and (2) that only members of an organization are eligible for charter 
services: (a) “who have not joined the organization merely to participate in 
the charter as the result of solicitation directed to the general public”; (b) that 
the member must have been a member for six months prior to the first charter 
flight date; and (c) that the member must have been a member prior to the 
announcement of firm charter plans by the organization. The above criteria 


have been in existence in the transatlantic area since 1964 and in all other 


geographical areas in which supplementals are certificated to operate since 1966. 


TIA and Transamerica fully conformed with the above standards. 


The Board has admitted in a memorandum filed with this Court in this 
case that the Board through order 69-5-124 (May 27, 1969) has rejected its 
own regulations setting forth the criteria for determining charterworthiness, 
thereby rejecting its former policy on the matter and substituting for the cri- 
teria set forth in the Board’s regulations regulating supplemental air carrier new, 
vague and contradictory criteria which are virtually impossible to use as tools 
for determining charterworthiness. No grounds for the Board’s sharp departure 
from its own regulations was given in Order 69-5-124. Nor did the Board at- 
tempt to explain why it was treating Transamerica shareholders differently than 
other shareholders who have been permitted to travel in the charter services of 
supplementals. The action of the Board was arbitrary and capricious and re- 


quires reversal. 


The Board erred in another respect. It violated section 4 of the Admin- 
istrative Procedure Act by not giving proper notice of what amounts to an 
abrupt, very substantial modification of the Board’s regulations through Order 
69-5-124. No member of the supplemental air carrier industry, including TIA, 
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had any notice that the Board would reject its regulations regulating supple- 


mental air carriers insofar as those regulations contained criteria for determining 


charterworthiness. 


V. 
ARGUMENT 


A. IT WAS ARBITRARY AND CAPRICIOUS OF THE BOARD TO ISSUE AN 
ORDER WHICH REJECTED PREVIOUS BOARD DETERMINATIONS THAT 
MEMBERS OF BUSINESS ENTITIES ELIGIBLE FOR CHARTER TRANS- 
PORTATION, AND CONCLUDING THAT TRANSAMERICA STOCKHOLDERS 
ARE NOT CHARTERWORTHY, AND REPLACING REASONABLE CERTAIN- 
TY OF SUPPLEMENTAL CARRIER CHARTER MARKET BOUNDARIES 
WITH COMPLETE VAGUENESS AS TO THE EXTENT OF THAT MARKET. 


. The Board has a duty to define charter services with reasonable 
clarity, and the exercise of its discretion in that area is reviewable 
by this Court. 


A supplemental air carrier is granted a certificate to engage in charter serv- 
ices only if the Board has selected it to meet the public convenience and neces- 
sity for such service. Such carrier selection is through an adversary hearing 


pursuant to section 401(d)(3) of the Act, supra. 


The public convenience and necessity certificate which a supplemental air 
carrier, such as TIA, is granted limits the carrier to exclusively charter trans- 
portation. The certificate does mot define the charter services for which the 
carrier is being certificated except to limit that service geographically. Such a 
certificate subjects the charter services of the recipient to the definitions of 


charter in Board regulations. 


Up to the time of Board Order 69-5-124 (May 27, 1969); the definition of 
charter for operations by supplemental air carriers was formulated by the Board 
through appropriate' rulemaking procedures, and set forth in regulations. Through 
Board Regulation ER-400, 29 F.R. 3151 (adopted October 8, 1963) (relating to 
the charter services of supplementals certificated in the transatlantic area), and 
Board Regulation ER-454, 31 F.R. 4771 (adopted March 11, 1966) (relating to 
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| 
the charter services of supplementals certificated in all geographic areas other than 
the transatlantic) the Board promulgated Parts 295 and 208 respectively after rule- 
making and simultaneously with its decisions in the Transatlantic Charter In- 
vestigation, 40 C.A.B. 233, 250 (October 8, 1963), and the Supplemental Air 
Service Proceeding, Orders E-23350 (domestic) (March ll, 1966), and E-24237 
(overseas and international) (March 11, 1966), through which the Board issued 
supplemental carrier certificates for charter transportation in the transatlantic 
area, and all other areas respectively. Except for the effect of Board Order 
69-5-124, the charter definitions expressed in those regulations have remained 
substantially unchanged since their first adoption. 


| 
TIA does not question the fact that the Board has a great deal of dis- 


cretion in defining the perimeters of supplemental air carrier charter operations. 
In American Airlines v. CAB, 121 U.S. App. D.C. 120, 348 F.2d 349 (1965), 
this Court stated: 


“We are unable to conclude that the term charter trips [in 
section 101(33) of the Act, 82 Stat. 867, 49 U.S.C. 
$1301(33), which defines air transportation by supplemen- 
tal air carriers as charter trips without defining the word 
charter] has a fixed meaning or that Congress intended to 
restrict the Board to a definition of one aircraft-one charter. 
We conclude Congress intended, although not without lim- 
its, that the Board should be free to evolve a definition in 
relation to such variable factors as changing needs and 
changing aircraft... .” 121 U.S. App. D. C. at 125. 

This grant by Congress of such broad discretion places a heavy respons- 
ibility squarely on the shoulders of the Board to define charter with reason- 
able definiteness and certainty, since such a definition outlines ‘the outside 
limits of the only market available to supplemental air carriers ifor their trans- 
port revenues, and to what members of the public the charter services of sup- 
plementals are available. This responsibility makes it incumbent upon the 
Board to create an atmosphere of reasonable certainty of the breadth of the 


charter market. 
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The First Circuit in City of Lawrence v. CAB, 343 F.2d 583 (1st Cir. 
1965), indicated the reasons definiteness and clarity are required by the Board 
in performance of the powers delegated to it by Congress: 


“Judge Friendly stated!7] the thesis to be that where Con- 
gress charges an agency with administering a statute in 
such broad terms as ‘public convenience and necessity’ 
it is imperative for the agency to narrow, clarify and ex- 
plain this general directive ‘to the point of affording a 
fair degree of predictability of decision in the great ma- 
jority of cases, and of intelligibility in all’ Friendly, op. 
cit. p. 14. Standards are necessary, as Judge Friendly 
suggests, for reasons of fairness, to encourage the security 
of transactions, and to maintain the independence of the 
agencies; and from the failure to develop and abide by 
standards flow errors as are evident in this proceeding.” 
343 F.2d at 587. 


Unfortunately, the Board’s action through Order 69-5-124 declaring Transameri- 
ca’s shareholders not charterworthy rejects the definitions defining charter in 
the Board’s regulations on grounds previously considered by the Board and 
found to be arbitrary. Transatlantic Charter Investigation, supra, at 270, 320. 
Through Order 69-5-124, the Board introduces new, quite vague contradictory 
considerations in determining affinity which affect the charter operations of 
the whole supplemental carrier industry, not just T1A.8 


7 In The Federal Administrative Agencies: The Need for Better Definition of Standards, 
75 Harv. L. Rev. 863, 1055, 1263 (1962). 


8 That part of Board Order 69-5-124 conceming the charterworthiness of Transamerica 
shareholders is expressed as a declaratory order. R. 118. It is reviewable by this Court: 


“The reviewability of this ‘declaratory ruling’ under Section 1006(a) 
depends ultimately on whether it is ‘an order that determines’ a ‘right or 
obligation’ so that ‘legal consequences’ will flow from it.’ Pennsylvania 
RR. v. United States, 363 US. 202, 205, 80 S. Ct. 1131, 1133, 4 L. 
Ed. 2d 1165 (1960). Here the Board expressly intended to determine 
Toolco’s rights under prior orders and it is apparent that Toolco, the | 
Board and TWA will suffer ‘legal consequences’ by reason of that de- 
termination. Orders declarative of a party’s status under a federal regula- 
tory statute are reviewable.” Footnote omitted. TWA v. CAB, 339 F.2d 
56 (2d Cir. 1965), cert. denied, Hughes Tool v. TWA, 382 US. 842 (1965). 
Frozen Food Exp. v. United States, 351 U.S. 40 (1956), aff'd, 351 US. 
49 (1956). 
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Even though the Board’s discretionary powers to define charter for sup- 
plemental air transportation purposes are broad, the Board’s actions pursuant 


to that power is subject to Court review.? 


The regulation amendments by the Board show that the mem- 
bership of business entities were considered by the Board to be 
charterworthy regardless of the size of the business entity, at a 
time when other organizations with a membership in excess of 
20,000 were considered to be indistinguishable from the general 
public and, therefore, not eligible for charters. 


Until its pronouncements in Order 69-5-124 (May 27, 1969), the Board 
stated in fairly definitive terms what constitutes a solicitation of the general 
public for charter traffic (which is admittedly prohibited). Prior to 1963, the 
Board prohibited solicitation by supplementals of charter traffic from organi- 
zations which exceeded a certain membership size. Members of organizations 


carried by supplementals which exceeded those limits were construed to have 


been solicited from the general public and, therefore, the transportation was 


i 
9 section 1006 of the Act, 72 Stat. 795, 49 U.S.C. §1486; Overseas Media Corp. v. 
McNamara, 128 U.S. App. D.C. 48,385 F.2d 308 (1967); Transcontinental Bus System v. 


CAB, 383 F.2d 466 (Sth Cir. 1967), cert. denied, 390 U.S. 920 (1968); Mississippi River 
Fuel Corp. v. FPC, 82 U.S. App. D.C. 208, 163 F.2d 433 (1947). 


This Court in the case, Local 1325, Retail Clerks International Association, AFL-CIO 
vy. NLRB, slip opinion no. 21938 (July 2, 1969), concerning the broad discretionary powers 
of the NLRB through section 9 of the National Labor Relations Act to determine the ap- 
propriate unit for collective bargaining purposes concluded that although the power granted 
to the NLRB by Congress gave the NLRB considerable discretion. NLRB determinations as 
to the appropriate unit is still subject to court review in order to determine, among other 
questions, whether the NLRB “acted in a way so inconsistent with the Board’s own decisions 


as to suggest arbitrariness”. Slip opinion, supra, at 11. 


The grant of discretionary powers to the Board in defining charter as related to sup- 
plemental air transportation is certainly no greater than that granted to the NLRB to deter- 
mine appropriate units for collective bargaining. The rationale of the Retail Clerks case, 
supra, as to the extent of Court review is at least as appropriate to the Board’s power to 
define charter as it was with respect to the NLRB’s power to define unit for collective 
bargaining. 
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illegal! The preamble to Board Regulation No. ER-326 (adopted April 20, 
1961) sets forth this point: 


“With regard to the prohibition against charterers obtaining 
participants for a charter group by soliciting the general 
public, the rule prevents the forming of a group by (1) 
general advertising or (2) unlimited soliciting of charter 
participants from an organization easy to join, and of un- 
certain or large and scattered membership. The rule thus 
provides the general framework within which to judge the 
charterworthiness of the cases on their own facts. For ex- 
ample in accordance with the provisions of $295.30 as 
amended, prospective charter participants solicited without 
limit from organizations or other entities with a total mem- 
bership of more than 20,000 (except colleges or universities 
located in one local area) would be considered as solicited 
from the general public which would preclude their charter 
Taajee en et 


As shown above, the only exception to the 20,000 membership limit as a re- 
sult of the amendment of Part 295.30 by ER-326, 26 F.R. 3628 (adopted April 20, 
1961) was the student and faculty of a college or university located in one local 
area. Two years later, by Board Regulation No. ER-382, 28 F.R. 5292 (adopted 
May 23, 1963), the Board expanded that exception to “business entities”, and 


“sovernment departments or agencies.”!! See attached Appendix A. 


10 Board Regulation Nos. ER-273, 24 F.R. 4907 (adopted May 26, 1959); ER-305, 25 F.R. 
5322 (adopted June 9, 1960); ER-326, 26 F.R. 3628 (adopted April 20, 1961); ER-382, 28 F.R. 
5292 (adopted May 23, 1963). The cited regulation amendments show the progressively increas- 
ing liberalization of its organization size criterion in Part 295.30. 


The regulation which regulates supplemental charter services in geographical areas other 
than the transatlantic does not show a comparable trend since it was promulgated after the 
elimination of the size of membership prohibition in Part 295.30. Regulation No. ER-454, 31 
F.R. 4771 (adopted March 11, 1966) which promulgates Part 208 regulating supplemental air 
carrier charter operations for geographical areas except the transatlantic adopted through Part 
208.210 the liberalized policy of the Board as expressed in the Transatlantic Charter Investiga- 
tion, 40 CAB 233, 270, 320 (1964). The Transatlantic Charter Investigation was the principle 
basis for the promulgation of Board Regulation No. ER-400, 29 F.R. 3151 (adopted Oct. 8, 
1963) which issued Part 295.30 as it exists to this day, without any limitation as to organization 
size. 


1] ft also eliminated the local area limitation previously contained in Part 295.30 pertain- 
ing to the colleges and universities exception. 
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The Board’s elimination of the 20,000 membership criterion 
from the regulations on the grounds that that limitation arbi- 
trarily precluded the membership of otherwise charterworthy 
organizations from obtaining the benefits of charter trans- 
portation did not have the effect of making members of a 
business entity ineligible for such service. 


The Transatlantic Charter Investigation was instituted by the Board to 
| 


determine whether the public convenience and necessity required the certifi- 
cation of carriers to perform exclusively charter operations and, if so, what 
carriers. In addition, that investigation was to consider applicable amendments 


to Part 295. Transatlantic Charter Investigation, supra at 251. ! 


In the Transatlantic Charter Investigation, the Board considered whether 
it should eliminate all together the 20,000 membershp criterion of Part 295.30. 
The Board decided to eliminate it with the following reasoning: ) 


“The limitation on size of the chartering organization was 
intended to prevent diversion from schedule service, oni 
the theory that large organizations are almost indistinguish- 
able from the general public. However, we are of the 
opinion that at this juncture the 6-month membership re- 
quirement of section 295.3052 reinforced, as it will be, 
by mandatory maintenance of membership lists, constitutes 
a sufficiently substantial restriction of charter flights to 
the general public so as to render the numerical limita: 
tion unnecessary. The record indicates that the present 
effect of this [20,000] requirement is largely to foreclose 
bona fide organizations from engaging in charter programs; 
no evidence has been presented to demonstrate any real 
diversionary danger from removal of this restriction. The 
lifting of this limitation should, in our view, increase the 
availability of low-cost transportation and, in the absence 
of any adverse effect upon scheduled services, is consistent 
with the public interest. 


“52 since the examiner issued his recommended decision, the Board 
by regulation ER-382, May 23, 1963, exempted business entities 
and government organizations from the limitation and eliminated the 
“1ocal area” limitation applied to colleges and unviersities.” 
Transatlantic Charter Investigation, supra at 270. 
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’ 


The Board in a further elucidation of its reasoning at page 320 of its decision!” 


states: 


“The present limitation on the size of eligible organizations 
seems to be arbitrary and unnecessary at this time. While 
it may have been justified earlier, it has no practical utility 
in the future regulation of transatlantic charters. The 
group-fare program [of scheduled transatlantic carriers] has 
no comparable limitation and the Board found no reason to. 
impose such a restriction as a condition of approval. If an 
organization in excess of 20,000 is still regarded as being 
indistinguishable from the general public, as was apparently 
the feeling at the time the restriction was imposed, then 
the restriction would have been required in the group-fare 
program. However, the fact is that the ‘affinity’ require- 
ment is sufficient to remove group-fare traffic from the 
general public; and correspondingly, the membership re- 
quirement ‘in section 295.30, which is equivalent to the 
group fare’ ‘affinity’ requirement, is sufficient to restrict 
charter traffic from the general public.... Accordingly, 
section 295.30 should be modified by deleting the last 
sentence of that section.” 


The reasoning expressed in the above quotations show conclusively that the 
Board’s regulation itself contains all of the standards necessary in order to 
determine whether or not a particular group is charterworthy. Page 270 of 
the Board’s Transatlantic Charter decision shows that the 20,000 membership 
limitation was being| abolished with respect to its applicability to any organi- 
zation which otherwise conformed to the criteria of Part 295. 


The adoption of a general rule making organizations with membership 
exceeding 20,000 charterworthy required the elimination of the last sentence 


12 The reasoning at page 320 of the Board’s Transatlantic Charter Investigation is from 
the Recommended Decision of the Examiner. However, these findings and conclusions of 
the Examiner were adopted by the Board. See, Transatlantic Charter Investigation, 40 
CAB 233, 252 (1964). 
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of Part 295.30. The elimination of that sentence and thereby the reference 
to business entities did not constitute relegating business entities to an unchar- 
terworthy status, but rather made other organizations formerly uncharterworthy 
because of size of membership now charterworthy. 


4. The Board’s regulations are explicit as to what requirements 
replaced the previous 20,000 membership rule, and TIA and 
Transamerica fully conformed to those requirements. 


Pages 270 and 320 of the Board’s Decision in the Transatlantic Charter 
Investigation, supra, shows that in substitution of the 20,000 membership 


limitation, the Board would require: 


1. That the membership of an organization to be eligible for charter 


transportation meet “the 6-month membership requirement of section 
295.30” (p. 270). That requirement is indirectly contained in Part 295.30 
through Part 295.2 since Part 295.30 states: “As the following terms are 
defined in $295.2 hereof, members of the charter group may be solicited 
only from among the bona fide members of an organization . ...” Part 
295.2(k) in defining bona fide members raises this presumption: “Presump- 
tively persons are not bona fide members of a charter organization unless 
they have actually been members for a minimum period of ix months 
prior to the starting flight date.”14 


13 The sentence which was eliminated reads as follows: “Charter participants solicitated 
without limit from organizations, clubs or other entities with a total membership of more 
than 20,000 (except business entities, government departments or agencies, colleges and uni- 
versities) shall be considered as solicited from the general public.” See, Board Regulation 


No. ER-382 attached hereto as App. A. to this brief. 


14 4 comparable definition of bona fide members appears in Part 208.3(q). There is one 
difference between the bona fide member definition in Part 295 and Part 208, however. 
Part 208 does not contain the referred-to presumption. This requirement was not included 
in 1966 (about 2 years after the Transatlantic Charter Investigation decision) when Part 208 
was first formulated in connection with the Supplemental Air Service Proceeding, Board Or- 
ders E-23350, E-24237 (March 11, 1966). The Recommended Decision in the Supplemental 
Air Service Proceeding, which was adopted by the Board, explains the reason for not in- 
cluding the presumption in Part 208: | 

(cont’d) 
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2. That the regulations will impose a “mandatory maintenance of 
membership lists” (p. 270). The central membership file requirement is 
contained in Part 295.31 and Part 208.211. 


3. That “the membership requirement in section 295.30 [contains 
a] sufficient [affinity requirement] to restrict charter traffic from the 
general public” (p. 320). As stated before Part 295.30 refers to Part 
295.2 for the definition of “bona fide members”. Part 295.2(k) defines 
bona fide members to mean: “those members of a charter organization 
who have not joined the organization merely to participate in the charter 
as the result of solicitation directed to the general public. Presumptively, 
persons are not bona fide members of a charter organization unless they 
are members at the time the organization first gives notice to its members 
of firm charter plans ....” This definition of what is a bona fide mem- 
ber does not require an analysis of ihe degree of affinity of an organiza- 
tion’s members, but requires only that they did not join “merely to par- 
ticipate in the charter”. To insure that a member did not join to “par- 
ticipate in the charter” the Board’s presumption in effect requires that 
the member must have joined prior to the organization’s announcement 


of “firm charter plans”. 


TIA and Transamerica conformed to these requirements to the letter. So 
much so that at least one Transamerica shareholder complained to the Board’s 
General Counsel. 5 


14 (cont’d) 

“The present Part 295 requires not only that members of a charter- 
ing organization hold their membership when firm charter plans are 
announced but also creates an adverse presumption if they have not 
been members for at least six months prior to the starting flight 

The requirement that a member participating in a char- 
ter flight have membership status when the flight is first arranged 
should be a sufficient demonstration of bona fide membership if 
the provision in the regulation for maintenance of a central mem- 
bership list is retained.” Recommended Decision at 134, note 154. 


15 See the reply of the Board’s General Counsel to that complaint. R. 110. 
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The Board’s action through Order 69-5-124 making charter serv- 
ices on TIA for Transamerica shareholders illegal by rejecting its 
own regulations setting forth the criteria for determining: charter- 
worthiness, and imposing for the first time in substitution there- 
for new, vague and contradictory criteria for the determination 
of charterworthiness is reversible error. 

As shown in Section V. A. 4 of this brief, the supplemental charter regula- 
tions do not require a determination as to the degree of affinity of the char- 
tering group as the Board would now impose by Order 69-5-124. The regula- 
tions merely require that membership to be eligible must not have joined the 
organization “merely to participate” in charter services. | 

The regulations do not require the carrier, or anyone else for that matter, 
to evaluate whether there is more affinity between members of a social organ- 
ization (R. 121) or a group that has banded their financial resources to form 
the capital for a business in the hope of financial gain. R. 120. Board Order 
69-5-124 does. But no reason for the change is given. 


Parts 208 and 295 do not require a consideration of the degree of attend- 
ance of the membership of an organization at organization meetings, or the de- 
gree of camaraderie! among members of an organization. Board Order 69-5- 
124 for the first time requires such a consideration without giving a reason ~ 
why. R. 121. ! 


Parts 208 and 295 do not require consideration of such linconsequentials 
as whether or not an organization engages in so-called black-balling practices 


and/or has some requirement of sponsorship in order to become a member. 


16 Apparently the Board found an insufficiency of camaraderie among Transamerica stock- 
holders. R. 121. What degree is sufficient is yet to be explained by the Board. Such a 
criterion would not impair the charterworthiness of employees of a government depart- 
ment. R. 119. However, there are probably a substantial number of Department of De- 
fense employees at St. Louis, for example, that know few, if any, Department of Defense 
employees working at the Pentagon. But all Department of Defense employees are charter- 
worthy. Why the camaraderie criterion is applicable to stockholders, but not to employees 
is not explained by the Board. 
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Board Order 69-5-124 now requires some consideration of these practices. R. 
121. But again the basis for these new considerations is not to be found in 


the order. 


The problems which arise by superimposing an evaluation of the degree 
of affinity, camaraderie, attendance at meetings, etc., upon the bona fide mem- 
bers definition and the requirement that an organization maintain a centralized 
membership list can be demonstrated by the inconsistencies in approach in 
Order 69-5-124. 


As the order states, the Board adopts the letter of General Counsel dated 
August 30, 1968, as an expression of its own views. R. 115. That letter is 
attached as an appendix to Board Order 69-5-124. R. 119-121. The August 
30 letter weighs the degree of affinity of shareholders of a business versus 
members of a social organization and concludes that members of social clubs 
are charterworthy but shareholders of a business entity are not. R. 120-121. 
The grounds for this conclusion: membership in a social organization “is a 
facet of the members’ life, which is significantly distinct from the mere day- 
to-day private concerns with one’s personal financial affairs, which is common 


to the public as a whole.”!7_ R. 121. 


But that — logic, if you will — does not have the certainty which the 
Board regulations have and which is required in a regulated industry. For 
example, the General Counsel does not dispute the fact that the Board’s 


17 tt must be observed that this exact same rationale could support preferring stock- 
holders of a business over members in a social organization, for the public as a whole 
has the same “day-to-day private concern with one’s personal,” financial and social af- 
fairs. Some persons seek to enhance their financial affairs in one or more ways, ie., 
investment, employment or both. Similarly, the general public seeks to employ their 
leisure time in one or more of several ways. If the General Counsel’s whim was to sup- 
port the affinity of stockholders over members of a social organization he could have done 
so with the same rationale by hardly changing a word: “Thus, [stockholder membership] is 
a facet of the members’ life which is significantly distinct from the mere day-to-day private 
concern with one’s personal [social] affairs which is common to the public as a whole.” 
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regulations permit chartering to the employees of a government agency or de- 
partment. R. 119. As shown previously, the Board contemplated that charter 
traffic derived from a single government department or agency was authorized 
under the regulations, regardless of the extent of employment, by a single gov- 
ernment agency or department. Board Regulation No. ER-382 (attached as 
App. A). Certainly, each individual employee of say, the Department of De- 
fense is so employed because of his “day-to-day private concern with [his] 
personal financial affairs”. The logic of the General Counsel, which was 
adopted by the Board by Order 69-5-124, would seem to preclude such em- 
ployees from participating in charters operated by supplementals. But obvi- 
ously, it is the opinion of the General Counsel and, therefore, the Board, that 
such employees are not disqualified from so participating. R. 119. 


Similarly, if that logic precludes participation of shareholders of one bus- 
iness entity it must preclude participation in charters operated by supplemen- 


tals of all shareholders of a business entity. But that does not appear to be 


the case. The Board has determined that Transamerica shareholders do not 
meet the test, but the shareholders of the Greenbelt Consumer Services, Inc., 
do meet the test. R. 115, 116. 


Greenbelt Consumer Services, Inc. (Greenbelt), is a publicly-held company. 
See, SEC prospectus, R. 22-57. The Greenbelt SEC prospectus states that 
Greenbelt: 


“is engaged primarily in the operation of retail supermarkets, 
furniture stores, automobile service stations and pharmacies 
in Maryland, Virginia and Washington, D. C. The Company 
operates 21 supermarkets under the name Consumers Super- 
market, 5 furniture stores under the name Scan, 8 automo- 
bile service stations under the name Consumers Service Sta- 
tion and Tire Center and 7 pharmacies under the name 
Consumers Pharmacy. All of these stores are operated as 


consumer cooperatives.” R. 24. | 


The extent of its competition is stated in that SEC prospectus as follows: 
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“The supermarket, automobile service station, pharmacy and 
furniture businesses are highly competitive. Many of the 
leading national supermarket chains and oil companies are 
represented in the area served by the Company. There 
are also several large drug store chains and a number of 
large furniture stores which compete with the Company. 
Many of ‘the Company’s competitors have greater financial 
resources than the Company.” R. 28-29. 


Stock ownership in Greenbelt is not restricted to persons living in a par- 
ticular geographical area. R. 32-33. Anyone can buy its stock. For as little 
as $10 a person may become a holder of one share of Greenbelt stock. R. 
22, 59. 


The retail stores owned by Greenbelt sell to and cater to the needs of 
the general public. R. 58. 


Certainly, “the mere day-to-day private concern with one’s personal finan- 
cial affairs” is as applicable to a shareholder in Greenbelt as it is to a share- 
holder in Transamerica. The Board attempts to distinguish the Greenbelt 
stockholders from Transamerica stockholders by stating that the Greenbelt’s 
stockholders “‘have' banded together to provide themselves with needed serv- 
ices.” R. 116. Isn’t that part of “the mere day-to-day private concern with 
one’s personal financial affairs which is common to the public as a whole’? 
See, R. 121. A Greenbelt stockholder is provided discounts at the Greenbelt 
retail stores, and receives dividends. R. 34-35, 58. In other words, the 
Greenbelt shareholder realizes financial benefit by becoming such a shareholder. 
Where is that so different from the shareholder of any other business entity? 
The answer is obvious. There is no difference. It seems that the Court, the 
public and the supplemental industry is entitled to know why the Board is 
now attempting to permit shareholders of some business entities, but not 


shareholders of all business entities to participate in charter services, when in 
the past the Board made no distinction. 


18 By Board Order E-24956 (April 7, 1967), the Board granted an exemption to a sup- 
plemental to operate'a charter in an area for which the carrier was not certificated in order 
to carry shareholders of Greenbelt. 
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The Board in its order attempts to differentiate the Greenbelt stockholder 
from the Transamerica stockholder on the basis of a difference in size, scope, 
shares, and number of shareholders. R. 116. Obviously, these differences per- 
tain to every business entity. There are probably no two business entities that 
have the same size, the same scope, the same number of shares, the same com- 
bination of classes and the same number of shareholders. Prior to Board Order 
69-5-124, the Board has never required a consideration of these differences. 
And that was reasonable. But requiring a consideration of size, scope, etc., is 
unreasonable on its face. Why should a carrier consider such things? What 
good will it do? And, what is the magic combination which makes the share- 
holders charterworthy? The Board does not bother to tell us.!9 


The number of Transamerica shareholders may have been a factor against 
the Transamerica shareholders. But the Board order is vague about that. No 
reason was given for considering Transamerica’s size. If it was an element, 
then not only has the Board rejected its own regulations, but has reversed 
important Board policy directed to making charter services available to a lar- 
ger number of groups. Transatlantic Charter Investigation, supra at 270, 320 
(1964). Again, if size was a consideration it does not appear that size will be 
a standard uniformly applied by the Board. For example, employees of the 
Department of Defense may participate in charter travel. R. 119. In the 
June, 1969, Federal Civilian Manpower Statistics, U. S. Civil Service Commis- 
sion, table 1 shows that for April 1, 1969, the Department of Defense had a 
total of 1,316,972 civilian employees. | 


Now, not only are all of these employees qualified to participate on supple- 
mental charters (ER-326, 26 F.R. 3628 at 3631), but their immediate families can 
participate as well. Part 208.211; Part 295.31. On the basis of a Board formula 


19 Whether Greenbelt is still a precedent or whether it, in effect, has been reversed is 
ambiguous. 
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used in one instance to estimate the total traffic potential from members of an organ- 
ization and their immediate families (ie., four in a family),2° 5,267,888 persons 
qualify as participants from the Department of Defense. Transamerica has about 
165,000 shareholders. R-. 116 (footnote 5). 


Other government departments and agencies have a large civilian employ- 
ment. The Post Office Department has 723,168 civilian employees; the Depart- 
ment of Agriculture, 106,337 civilian employees; the Health, Education and Wel- 
fare Department has 108,191 employees; and Veterans Administration has 
172,063 civilian employees.2! The employees and their immediate families of 
any one of these government departments or agencies are available for charter 
services by supplemental carriers, assuming, of course, that their employment 
records are centrally located. Part 208.211; Part 295.31. 


The Board order under review seemingly approaches with the utmost trep- 
idation the fact that Board Regulation No. ER-382, excepted business entities 
from the 20,000 membership limitation placed on other organizations and, by 
Regulation ER-400, 29 F.R. 3151 (adopted Oct. 8, 1963), lifts that requirement 
altogether. R. 116. Rather than decide the question under review on the basis 


of its own regulations, it attempts to avoid them by this circumlocution: 


“TIA points to the fact that the Board at one time did not 
deem as charterworthy groups assembled from organizations 
having more than 20,000 members, and that it intended such 


20 this formula was stated in Globe Air Ltd., Board Order E-20581 (1964), and was re- 
ferred to by the Board in footnote 5. R. 116. That case concerned a company which was 
not normally under the jurisdiction of the Board since it did not have operating authority 
to, or actually operate in, air transportation. Because of its lack of jurisdiction over such 
companies, the Board has no regulations pertaining to them. The Board obtains jurisdiction 
over such companies when they seek a permit to operate civilian foreign aircraft in the air 
space of the United States. Section 1108(b) of the Act, 72 Stat. 798, 49 U.S.C. $1508(b). 
Clearly, what can only be called ad hoc criteria in disposing of such cases are not applicable 
to charter questions pertaining to supplemental air carriers. 


21 June, 1969, Federal Civilian Manpower Statistics, U. S. Civil Service Commission. The 
statistics are for April, 1969. 
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restriction to be removed from ‘business firms’ (ER-382, 
Preamble). However, the removal of the restriction did’ 
not serve to confer charterworthy status on a group be- 
cause it had more than 20,000 members, but rather in 
effect recognized that groups in excess of this number | 
might possess such a community of interest or unifying’ 
relationship which would make them charterworthy.” | 
R. 116. 


The first sentence of the above quote would lead you to believe that the 
Board’s regulation itself, ER-382, did not authorize charters from! business en- 
tities exceeding 20,000 members. But it did! TIA has not and does not base 
its legal conclusion that up to the issuance of Board Order 69-5-124 on May 
27, 1969, the Board’s regulations authorized supplemental carriers to charter 
to bona fide members of business entities on preambles to regulations, but 
bases its conclusion on the Board regulations themselves. Regulations which 
were adopted by the Board after appropriate rulemaking procedures. TIA 
advised the Board of the basis of its conclusion that Transamerica shareholders 
meeting the six-month and membership prior to notice of firm charter plans 
requirements are charterworthy. R. 8-9, 14-19. 


| 
In the second sentence of the above quotation the Board seems to miss 


the whole point of TIA’s argument and its own regulations. No one has con- 
tended or now contends that the elimination from the charter regulations of 
the 20,000 member maximum conferred charterworthy status on large organ- 
izations just because they had a membership exceeding 20,000. The whole 
point of TIA’s argument to the Board was that the Board has, through its 
regulations, recognized the charterworthy character of business entities, and 
large business entities at that. And even during a time when the Board con- 
sidered organizations which may have otherwise been charterworthy as a seg- 
ment of the general public because their membership exceeded 20,000, the 
Board specifically exempted business entities from the 20,000 member limita- 
tion so that their membership could avail themselves of charter operations by 
supplemental carriers. TIA went on to show the Board that when the Board 
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finally removed the 20,000 limitation, the removal of that limitation did not 
make business entities any less charterworthy. R. 8-9, 14-19. Finally, TIA 
advised the Board that its own regulations substituted an affinity criterion for 
the 20,000 membership limitation, which criterion was met if the membership 
conformed to the bona fide members definition in the charter regulations, and 


the organization maintained a central membership file. R. 17-19. 


It seems obvious that the Board, through the above-quoted language, just 
plainly refuses to face up to the fact that its own regulations authorize what 
Board Order 69-5-124 declares to be illegal; namely, the carriage of Transamer- 
ica shareholders. This less than candid approach obviously creates extreme un- 
certainty as to the extent of the charter market and what members of the pub- 
lic qualify to be transported by charters of supplemental carriers. One wonders 
why the Board, in its order (R. 116), feels compelled to attempt to distinguish 
shareholders of one business entity from: suareholders of other business entities 
when the Board’s own regulations do not make a distinction but, instead, con- 
sider all business entities as charterworthy. Surely, the language and decision 
against the Board in another case is as applicable here: 


“Apart from these internal inconsistencies, the Board’s deci- 
sion, without explanation, reverses an earlier case involving 
essentially the same questions . . .; departs from the rea- 
soning and holding in other . . . cases . . .; and is incon- 
sistent with other aspects of this same proceeding. .. . 
Such action is arbitrary and capricuous, and must be re- 
versed.” City of Lawrence v. CAB, supra at 588 (Sth 
Cir. 1965). 


Only a few weeks ago in reviewing the action of another Federal agency 


(the NLRB) on an issue involving discretionary powers of that agency every 


bit as broad as the Board discretion involved in this case, this Court con- 
cluded that the action of the NLRB under review, since inconsistent with its 
prior decisions on similar issues, was arbitrary. Local 1325, Retail Clerks In- 
ternational Association, AFL-CIO v. NLRB, Slip Opinion, No. 21,938 (U. S. 
App. D. C. July 2, 1969). Similarly, the above analysis of the Board’s action 
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under review here dictates a reversal under the precedent of the! Local 1325, 
Retail Clerks case, supra, of Board Order 69-5-124 on the grounds that the 
Board’s action was arbitrary.?2 


THE BOARD WAS LEGALLY BOUND TO, BUT DID NOT, STATE 
THE GROUNDS AND REASONS FOR ITS ACTION: (1) REJECT- 
ING ITS OWN REGULATIONS AS TO AFFINITY, AND (2) SUB- 
STITUTING THEREFOR OTHER AFFINITY REQUIREMENTS. 


The Board does not deny that the Transamerica shareholders charter met 
all the regulatory requirements discussed in prior section V. A. 4 of this brief. 


Now (ie., since Board Order 69-5-124), the Board does not consider such com- 


pliance enough. 


Order 69-5-124 declares that some but not all shareholders of a business 
entity may be charterworthy. R. 116. The Board does not elucidate further 
except to say that this is now an area for “judgment” (R. 117), and even 
though a carrier’s judgment may be reasonable the Board may not agree and 
a carrier in such a predicament may find that it is operating in violation of 
its certificates. Where reasonable. certainty once existed, complete uncertainty 
is all that remains! | 


What the Board has done through Order 69-5-124 is announce and, ap- 
parently, apply for the first time some additional ill-defined, hard to apply 
and conflicting considerations as to affinity. Absolutely no grounds were 
given by the Board for its action. But the Board is legally required to state 
the grounds for action in Order 69-5-124.2 | 

| 
22 The Board cannot act without reference to its established criteria embodied in Parts 


208 and 295 for establishing what persons are charterworthy. Cf. Overseas Media Corp. 
v. McNamara, 128 U.S. App. D. C. 48, 385 F.2d 308 (1967). But it did. 


23 Section 1005(f) of the Act, 72 Stat. 794, 49 U.S.C. 81485(f); Section 6(e) of APA, 
60 Stat. 240, 5 U.S.C. $555(e); NLRB v. Metropolitan Life Ins., 380 U.S. 438 (1965); 
ABC Air Freight v. CAB, 391 F.2d 295 (2d Cir. 1968). Rayonier v. NLRB, 380 F.2d 
187 (Sth Cir. 1967); Burinskas v. NLRB, 123 U.S. App. D. C. 143, 357 F.2d 822 (1966); 


(Cont'd) 
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THE ACTION OF THE BOARD THROUGH ORDER 69-5-124 WHICH 
HELD THAT TRANSAMERICA STOCKHOLDERS ARE NOT A CHAR- 
TERWORTHY AFFINITY GROUP UNDER PART 208 AND PART 295 
AMOUNTED TO A MODIFICATION OF THOSE REGULATIONS IN 
VIOLATION OF SECTION 4 OF THE ADMINISTRATIVE PROCE- 
DURE ACT. 

As the proceeding discussion shows, Board Order 69-5-124 rejected the 
Board’s own charterworthiness standards embodied in its own regulations, which 
criteria have been the charter market boundary guideposts for the supplemental 
industry for some years. And, by said Order, the Board has introduced in sub- 
stitution for its prior standards, new, conflicting, vague considerations. These 
considerations can only create considerable uncertainty raising the substantial 
prospect of depriving the supplemental industry of charter revenues previously 
available to them, and depriving a considerable segment of the public the avail- 
ability of low-cost charter services of supplemental carriers which was formerly 


available to it. 


That the Board made a substantive change in its regulations (Parts 208 
and 295) is beyond dispute. The Board, in its memorandum to this Court, 
stated categorically that it rejected the standards embodied in its regulations 
regulating supplemental carriers which make shareholders charterworthy. See, 
memorandum in support of Board’s opposition to stay at 5. In so doing, the 
Board has violated section 4 of the Administrative Procedure Act, 60 Stat. 
238, 5 U.S.C. 8553. 


Section 4 of the Administrative Procedure Act, supra, in important part, 
states: 


(Footnote 23 continued) 

Northeast Airlines v. CAB, 331 F.2d 579 (1st Cir. 1964); Braniff Airways v. CAB, 113 U.S. 
App. D. C. 132, 306 F.2d 739 (1962); Mississippi River Fuel Corp. v. FPC, 82 U.S. App. 
D. C. 208, 163 F.2d 433 (1947). 


Courts may not accept post hoc rationalizations for the Board’s action in its Order 
69-5-124 declaring Transamerica shareholders uncharterworthy on brief in this case on be- 
half of the Board. NLRB v. Metropolitan Life Ins., supra; Northeast Airlines v. CAB, su- 
pra. 
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“(b) General notice of proposed rule making shall be babe 
lished in the Federal Register, unless persons subject there- 
to are named and either personally served or otherwise have 
actual notice thereof in accordance with law. The notice 
shall include — 


“(1) a statement of the time, place, and nature of | 
public rule making proceedings; | 


* * * 
“(3) either the terms or substance of the proposed , 


rule or a description of the subjects and issues ' 
involved. 


* * * 


“(c) After notice required by this section, the agency shall 
give interested persons an opportunity to participate in the 
rule making through submission of written data, views, or 
arguments with or without opportunity for oral presentation. 
After consideration of the relevant matter presented, the 
agency shall incorporate in the tules sere a concise gen- 
eral statement of their basis and purpose. 


“(d) The required publication or service of a substantive 
rule shall be made not less than 30 days before its effec- 
tive date. | 


“(e) Each agency shall give an interested person the right 
to petition for the issuance, amendment, or repeal of a 
rule.” 


In promulgating its substantive modification by Order 69-S- 124 of the 
Board’s regulations regulating supplemental air transportation, the’ Board did 
not issue the requisite notice contemplated by section 4 of the APA. In 
fact, no notice was given that the Board was going to make a substantive 
modification of Parts 208 and 295. 
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The proceeding in which the Board made its substantive change of Parts 208 
and 295 involved TIA’s application for an emergency exemption.?4 The Board’s 
order under review states that it decided the exemption issues on May 14, 
1969. R. 114. That order was not adopted or issued until May 27, 1969. 
R. 112. During the pendency of the issuance of the order, TIA sought re- 
consideration by the Board through an appropriate petition filed May 16, 
1969 — eleven days prior to the issuance of the order. R. 98-99. In that 
petition, TIA requested that the Board consider TIA’s arguments in TIA’s pe- 
tition for a declaratory order which was filed in CAB Docket 20671. R. 98- 
99. Eleven days after TIA petitioned the Board for reconsideration and al- 
most two weeks after the Board voted on TIA’s exemption application the 
order under review issued in which it is stated that TIA’s legal arguments in 
CAB Docket 20671 were considered (R. 117), and that the Board determined 
to adopt the legal opinion of General Counsel, which was expressed in his 
letter of August 30, 1968. R. 115. Where was the notice that such action 
was going to be taken? When did the other twelve supplemental air carriers 
have an opportunity to comment? Plainly, they had no notice. They had 
no opportunity to participate. But their charter operations were substantially 
affected.25 Therefore, Board Order 69-5-124 should be declared void to the 
extent it modified Part 208 and Part 295 of the Board’s Economic Regula- 
tions. Chicago, B. & O. R. v. United States, 242 F. Supp. 414 (N.D. Ill. 
1965), aff'd., 382 U.S. 422 (1966). 


24 R112. The reasons for filing the exemption are stated at R. 105. 


25 Section 4 of the APA also precludes a rule modification going into effect for 30 days, 
thereby permitting affected persons time to seek review. But the order under review here 
does not defer the effectiveness of the provision ruling that Transamerica shareholders are 
not charterworthy. This is another defect in Order 69-S-124. 
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VI. 
CONCLUSION 


For the reasons set forth in this brief, the Board’s Order 69-5-1 24 should 


be reversed. 


Respectfully submitted, 


CLAYTON L. BURWELL 


WALTER D. HANSEN 


Burwell, Sherman, Hansen 
& McCandless | 

720 Federal Bar Building 

Washington, D. C. | 20006 


Attorneys for Petitioner. 


July 30, 1969 
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Regulation No. ER-382 
| 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Economic Regulations 
Amendment No. 2 to Part 295 
Effective: May 23, 1963 
Adopted: May 23, 1963 


PART 295 — TRANSATLANTIC CHARTER TRIPS 


ELIMINATION OF CERTAIN LIMITATIONS ON ELIGIBILITY FOR 
CHARTERS OF COLLEGES, UNIVERSITIES, BUSINESSES AND 
GOVERNMENT AGENCIES 


Part 295 of the Economic Regulations relates to transatlantic charter 
operations of United States supplemental and certificated cargo carriers. 
8295.30 provides that charter groups may not be formed of members solicited 
from the general public and that in this regard an organization or other en- 
tity with more than 20,000 members is considered the general public. An 
exception to this consideration is made in cases of colleges or universities 
located in one local area. This section is made applicable to off-route charter 
operations of foreign air carriers by a specific provision in 8399.35 (14 CFR 
Part 399).! : 

In Order E-19309, February 18, 1963, the Board tentatively approved an 
IATA charter agreement which exempts business firms, government organizations 
and colleges and universities without area restriction from the 20,000-member 

1 Section 399.35 was adopted in Regulation Policy Statement No. 11. it prescribes 
standards used in processing applications for Statements of Authority by foreign air carriers 


to conduct off-route charter trips pursuant to Part 212 of the Economic Regulations. 
Section 399.35 incorporates by reference many provisions of Part 295. 
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limitation. In the same order, as further evidence that it no longer considered 
universal application of such a limitation to be in the public interest, the 
Board states its intention to revise Part 295 so as to exempt business firms 
and government organizations from the limitation and to eliminate the “local 
area” limitation applied to colleges and universities. It noted specifically that 
the revision would affect the off-route charter operations of foreign air carriers 
as well as United States supplemental and certificated cargo carriers. 

This order was published in the Federal Register (28 F.R. 1746, February 
22, 1963) and provided 15 days for any interested person to submit written 
comments on the Board’s proposal. Comments received were discussed by the 
Board in Order E-19426, March 28, 1963, which finally approved the IATA 
Agreement and stated the intention to amend Part 295 in the manner pre- 
viously stated. Therefore, further general notice of proposed rule making is 
not necessary in this case. Additionally, the period in which summer charter 
season plans must be concluded is at hand and the delay inherent in the 


publication of further notice might operate to the detriment of public and 


carriers alike, and hence would be contrary to the public interest. 

In consideration of the foregoing, the Civil Aeronautics Board hereby 
amends §295.30 of Part 295 of its Economic Regulations (14 CFR Part 295), 
effective immediately, to read as follows: 

§295.30 Solicitation of charter participants. As the following terms are 
defined in §295.2, members of the charter group may be solicited only from 
among the bona fide members of an organization, club or other entity, and 
their immediate families, and may not be brought together by means of a 
solicitation of the general public. Charter participants solicited without limit 
from organizations, clubs or other entities with a total membership of more 
than 20,000 (except business entities, government departments or agencies, 
colleges and universities) shall be considered as solicited from the general public. 


(Section 204(a), 72 Stat. 743; 49 U.S.C. 1324. Interpret or apply Section 
401(e)(6), 76 Stat. 144; 49 U.S.C. 1371, and sec. 7, P.L. 87-528, 76 Stat. 
147.) 


By the Civil i s 
y the Civil Aeronautics Board HAROLD R. § ERSON 


(SEAL) Secretary 
Part 295 last printed April 28, 1961. 
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PART 208-TERMS, CONDITIONS AND LIMITATIONS OF 


CERTIFICATES TO ENGAGE IN SUPPLEMENTAL 
AIR TRANSPORTATION 


SUBPART A-GENERAL PROVISIONS 


Applicability. 
Separability. 
Definitions. 
Waiver. 
Passenger names and addresses. 
Reports of emergency commercial 
charters for other direct carriers. 
Liability Insurance Requirements 
208.10 Applicability of liability insurance 
requirements. 
208.11 Minimum limits of liability. 
208.12 Terms and conditions of insurance 
coverage. 
208.13 Authorized exclusions of liability. 
208.14 Filing of certificates, endorsements 
and notices. 
208.15 Compliance 
Minimum Extent of Service 
208.25 Minimum service requirements. 
Operations and Tariffs 
208.30 Prohibited advertising, 
208.31 Prohibited control of a supplemental 
air carrier. 
208.31a Written agreements with ticket agents. 
208.31b Written contracts with charterers. 
208.32 Tariffs and terms of service. 
208.32a Flight delays and substitute air trans- 
portation (foreign). 
208.33 Flight delays and substitute air trans- 
portation (interstate and overseas). 
208.33a Substitution or subcontracting. 
208.34 Record retention. 
208.35 Payments, gratuities, and donations, 


SUBPART B—PROVISIONS RELATING 
TO MILITARY CHARTERS 
208.100 Applicability of subpart. 
208.101 Minimum rates and compensation 
for air transportation performed 
for the military establishment. 


Sec. i 
208102 Substitute service. 
208.103 Tariffs and terms of service. 


SUBPART B1-PROVISIONS RELATING TO 
MILITARY BACKHAUL ‘CHARTERS 
208.150 Military backhaul| exemption. 


SUBPART C—PROVISIONS RELATING TO 
PRO RATA CHARTERS 


Sec. 
208.200 Applicability of subpart. 
Requirements Relating ‘to Air Carriers 
208.200a Solicitation and formation of a 
chartering group. 
208.201 Pretrip notification. 
208.202 Agent’s commission. 
Requirements Relating to) Travel Agents 
208.203 Prohibition against double 
compensation! 
Requirements Relating to the Chartering 
Organization | 
208.210 Solicitation of charter participants. 
208.211 Passengers on charter flights. 
208.212 Participation of immediate families 
in charter flights. 
208.213 Charter costs. | 
208.214 Statements of charges. 
208.215 Passenger manifests. 


SUBPART D-PROVISIONS RELATING TO 
SINGLE ENTITY CHARTERS 

208.300 Applicability of subpart. 

208.301 Tariffs and terms of service. 

208.302 Commissions paid to travel agents. 


SUBPART E-PROVISIONS RELATING TO 
MIXED CHARTERS 


208.400 Applicable mules.’ 


AUTHORITY: The provisions of this Part 208 issued under secs. 204 (72 Stat. 743, 766), 
401(d)(3), 401(m), 407, and 417 (76 Stat. 143, 144, 145, 146) of the Federal Aviation Act of 1958; 


49 U.S.C 1324, 1371(d)(3), 1371(n), 1377, 1387. 
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SUBPART A—GENERAL PROVISIONS 
§ 208.1 Applicability. This part contains terms, conditions, and limita- 

tions on the operating authority of supplemental air carriers, including substan- 
tive regulations implementing paragraphs (1), (2), and (3) of section 401(n) of 
the Act. The requirements of this Part shall constitute terms, conditions, and 
limitations attached to certificates issued pursuant to section 401(d)(3) of the 
Act. The requirements shall also attach to special operating authorizations 
issued under section 417 of the Act, and to interim certificates or authoriza- 


tions issued pursuant to section 7 of Public Law 87-528. 


§ 208.2 Separability. If any provision of this part or the application 
thereof to any air transportation, person, class of persons, or circumstances is 
held invalid, neither the remainder of the part nor the application of such 
provisions to other air transportation, persons, classes of persons, or circum- 


stances shall be affected thereby. 


§ 208.3 Definitions. For the purposes of this part: 

(a) “Filing” shall mean filing in compliance with §302.3(a) of this chapter 
except that provisions in this part which require filing with Board offices other 
than the Docket Section shall be controlling. 


(b) “Supplemental air carrier” shall mean any air carrier holding a cer- 
tificate issued under section 401(d)(3) of the Federal Aviation Act of 1958, 
as amended, or a ‘special operating authorization issued under section 417 of 
the Federal Aviation Act, or operating authority issued pursuant to section 7 
of Public Law 87-528. 


(c) “Supplemental air transportation” (other than operations subject to 
Part 295 of this subchapter) means charter flights in air transportation per- 
formed pursuant to (1) an interim certificate or authorization issued under 
section 7 of Public Law 87-528, or (2) a certificate of public convenience 
and necessity issued under section 401(d)(3) of the Act authorizing the holder 
to engage in supplemental air transportation of persons and property between 
any point in any State of the United States or the District of Columbia, and 
any other point in any State of the United States or the District of Columbia 
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(exclusive of air transportation within the State of Alaska) or in foreign or 
overseas supplemental air transportation. 


(d) “Agreement” means any oral or written agreement, contract, under- 
standing, or arrangement, and any amendment, revision, modification, renewal, 


extension, cancellation, or termination thereof. 


(e) “Cargo agent” means any person (other than a supplemental air carrier 
or one of its bona fide regular employees or an indirect air carrier lawfully 
engaged in air transportation under authority conferred by any applicable part 
of the economic regulations of the Board) who for compensation or profit 
(1) solicits, obtains, receives, or furnishes directly or indirectly, property or 
consolidated shipments of property for transportation upon the aircraft of 
supplemental air carriers; or (2) procures or arranges for air transportation of 
property or consolidated shipments of property upon aircraft of a eseupplemental 
air carrier by charter, lease, or any other arrangement. 


(f) [Reserved.] : 


(g) “Ticket agent” means any person (other than a supplemental air 
carrier or one of its bona fide regular employees) who for compensation or 
profit (1) solicits, obtains, receives, or furnishes directly or indirectly, pas- 
sengers or groups of passengers for transportation upon the aircraft of a sup- 
plemental air carrier; or (2) procures or arranges for air transportation of pas- 
sengers or groups of passengers upon aircraft of a supplemental air carrier by 


charter, lease, or any other arrangement. 


(h) “Pro rata charter” means a charter, the cost of which is divided 


among the passengers transported. 


(i) “Single entity charter” means a charter, the cost of which is borne 
by the charterer and not by individual passengers, directly or indirectly. 

(j) “Mixed charter” means a charter, the cost of which is bome, or 
pursuant to contract may be borne, partly by the charter participants and 
partly by the charterer. | 

(k) “Person” means any individual, firm, association, perinerati, or cor- 
poration. 
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(1) “Travel agent” means any person engaged in the formation of groups 


for transportation or in the solicitation or sale of transportation services. 


(m) “Charter group” means that body of individuals who shall actually 
participate in the charter flight. 


(n) “Charter organization” means that organization, group, or other entity 
from whose members (and their immediate families) a charter group is derived. 


(0) “Immediate family” means only the following persons who are living 
in the household of a member of a charter organization, namely, the spouse, 


dependent children, and parents, of such member. 
(p) “Solicitation of the general public” means: 


(1) A solicitation going beyond the bona fide members of an organ- 
ization (and their immediate families). This includes air transportation services 
offered by an air carrier under circumstances in which the services are adver- 
tised in mass media, whether or not the advertisement is addressed to mem- 
bers of a specific organization, and regardless of who places or pays for the 
advertising. Mass media shall be deemed to include radio and television, and 
newspapers and magazines. Advertising in such media as newsletters or period- 
icals of membership organizations, industrial plant newsletters, college radio 
stations, and college newspapers shall not be considered advertising in mass 


media to the extent that 


(i) The advertising is placed in a medium of communication circulated 
mainly to members of an organization that would be eligible to obtain charter 
service, and 

(ii) The advertising states that the charter is open only to members of 
the organization referred to in subdivision (i) of this subparagraph, or only to 
members of a subgroup thereof. In this context, a sub-group shall be any 
group with membership drawn primarily from members of the organization re- 
ferred to in subdivision (i) of this subparagraph: Provided, That this paragraph 
shall not be construed as prohibiting air carrier advertising which offers charter 
services to bona fide organizations, without reference to a particular organization 
or flight. 


‘Appendix B 
|Page 5 of 27 


(2) The solicitation, without limitation, of the members of oe organi- 
zation so constituted as to ease of admission to membership, and nature of 
membership, as to be in substance more in the nature of a segment of the 
public than a private entity. ! 

(q) “Bona fide members” means those members of a charter organization 
who have not joined the organization merely to participate in the charter as 
the result of solicitation directed to the general public. Presumptively persons 
are not bona fide members of a charter organization unless they are members 
at the time the organization first gives notice to its members of firm charter 
plans. This presumption will not be applicable in the case of charters composed 
of (1) students and educational staff of a single shcool, and immediate families 
thereof, (2) employees of a single Government agency, industrial plant, or mer- 
cantile establishment, and immediate families thereof, or (3) participants in a 
study group. In the case of all other charters, rebuttal to this presumption 


may be offered for the Board’s consideration by request for waiver. 


(r) “Study group” means a charter group comprised of bona fide partici- 
pants in a formal academic study course abroad and in which () the charterer 
is an educational institution or (2) such study course is for a period of at least four 
weeks’ duration at an educational institution abroad. As used in this paragraph, 
the term “educational institution” means a bona fide school which (i) is em- 
powered to grant college degrees or secondary school diplomas by the govern- 
ment of one of the 50 states of the United States, the District of Columbia, 

a US. territory or possession or a foreign country and (ii) is operated as a 
school on a year-round basis. An aircraft may carry a maximum of three 
study groups: Provided, That if more than one group is carried each of the 
groups shall consist of 40 or more study group participants: And provided, 
further, That the entire aircraft is chartered to a single study group charterer. 


(s) “Charter flight” (other than transportation pursuant to authority con- 
ferred under section 7 of Public Law 87-528) means — | 


(1) Air transportation of persons and/or property pursuant to contracts 
with the Department of Defense where the entire capacity of one or more air- 
craft has been engaged by the Department, and | 
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(2) Air transportation performed by a direct air carrier on a time, mileage 


or trip basis where — 


(i) The entire capacity of one or more aircraft has been engaged for the 


movement of persons and property — 


(a) By a person for his own use (including a direct air carrier or direct 
foreign air carrier when such aircraft is engaged solely for the transportation 
of company personnel or company property, or in cases of emergency, of com- 
mercial traffic: Provided, That emergency charters for commercial traffic shall 


be reported in accordance with $208.5); 


(b) By a person (no part of whose business is the formation of groups 
or the consolidation of shipments for transportation or the solicitation or sale 
of transportation services) for the transportation of a group of persons and/or 
their property, as agent or representative of such group; 


(c) By two or more persons acting jointly for the transportation of them- 
selves and/or their property or a group of persons and/or their property; 


(d) By an air freight forwarder or international air freight forwarder hold- 
ing a currently effective letter of registration under Part 296 or Part 297 of 
this subchapter for the carriage of property in air transportation, or by a per- 
son authorized by the Board to transport by air used household goods of per- 
sonnel of the Department of Defense; 


(e) By a tour'operator or a foreign tour operator as defined in Part 378 
of this chapter; or 


(ii) Less than the entire capacity of an aircraft has been engaged for the 


movement of persons and their personal baggage — 


(a) By a person for his own use (including a direct air carrier or direct 
foreign air carrier when such aircraft is engaged solely for the transportation 
of company personnel and their personal baggage, or in cases of emergency, 
of commercial passénger traffic: Provided, That emergency charters for com- 
mercial traffic shall be reported in accordance with § 208.5); 
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(b) By a person (no part of whose business is the formation of groups 
or the consolidation of shipments for transportation or the solicitation or sale 
of transportation services) for the transportation of a group of persons and 


their personal baggage, as agent or representative of such group; | 


(c) By two or more persons acting jointly for the transportation of them- 
selves and their personal baggage or a group of persons and their personal bag- 
gage; | 
Provided, That, with respect to subdivision (ii), a maximum of three groups 
may be chartered on one aircraft and each group shall consist of 40 or more 
passengers; and Provided, further, That subdivision (ii) shall not ‘be construed 
to apply to movements of property and shall not be construed to apply to 
the charter of less than the entire capacity of an aircraft by an indirect air 


carrier or a tour operator or a foreign tour operator. 


(1) In the case of air carriers authorized pursuant to section 7 of Public 
Law 87-528, the term “charter flights” means charter trips as defined in such 


carriers’ interim certificates or authorizations. 


(2) A supplemental air carrier may utilize any unused space for the 


transportation of the carrier’s own personnel and property, with the consent 


of the charterer or charterers. 


(t) ‘Substitute service” means the performance by an air carrier of for- 
eign or overseas air transportation, or air transportation between the 48 con- 
tiguous States, on the one hand, and the State of Alaska or Hawaii, on the 
other hand, in planeload lots pursuant to an agreement with another air car- 
rier to fulfill such other air carrier’s contractual obligation to perform such air 
transportation for the Department of Defense and when the performance of 
such air transportation is not to take place during a period Se than three 


weeks. 


(u) “Indirect air carrier” means any citizen of the United States who 
engages indirectly in air transportation including airfreight forwarders, persons 
authorized by the Board to transport by air used household goods of personnel 
of the Department of Defense, and tour operators. 
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$208.3a Waiver. A waiver of any of the provisions of this part may be 
granted by the Board upon the submission by an air carrier of a written re- 
quest therefor not less than 30 days prior to the flight to which it relates pro- 
vided such a waiver is in the public interest and it appears to the Board that 
special or unusual circumstances warrant a departure from the provisions set 


forth herein. Notwithstanding the foregoing, waiver applications filed less than 


30 days prior to a flight may be accepted by the Board in emergency situations 


in which the circumstances warranting a waiver did not exist 30 days before 
the flight. 


$208.4 Passenger names and addresses. Each supplemental air carrier 
shall maintain a record of the names and addreses of all passengers transported 
on each pro rata charter trip. Such record shall be retained in accordance 
with Part 249 except that it may be maintained at either the principal office 


or the principal operations base of the carrier. 


$208.5 Reports! of emergency commercial charters for other direct car- 
riers. It shall be an express condition upon authority conferred by § 208.3(s) 
(2)(i)(@) and (2)(ii)(a) that each supplemental air carrier which performs an 
emergency charter transporting commercial traffic for another direct carrier 
shall file a report with the Bureau of Operating Rights, within 30 days follow- 
ing each charter flight, containing the following information: 


(1) Name of direct carrier performing the charter and name of direct car- 
rier for which the charter was performed; 


(2) Date of flight or flights; 
(3) Points of origin and destination, and intermediate points, if any; 


(4) Number of passengers and/or tons of cargo transported; 
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(5) Description of circumstances creating the emergency; 
(6) Date of initial contact by the chartering carrier regarding the charter; 


(7) Reasons why the traffic in question was not or could not be carried 
by other carriers certificated to serve the particular market. 


[§ 208.5 as added by Amendment No. 2, effective July 18, 1969, 34 F.R. 
9550.) 


Liability Insurance Requirements 


$208.10 Applicability of liability insurance requirements. ‘(a) No sup- 
plemental air carrier shall engage in air transportation unless such carrier has 
and maintains in effect liability insurance coverage evidenced by 4 currently ef- 
fective certificate of liability insurance filed with and accepted by the Board as 
complying with the requirements of this part; and no supplemental carrier shall 
operate in air transportation any aircraft, or perform services within any geo- 
graphical area, to which such insurance does not apply. “Insurance certificate”, 
as used herein, means one or more than one certificate, evidencing one or more 
than one policy of aircraft liability insurance properly endorsed, issued by one 
or more than one insurer, which alone or in combination provides the minimum 
coverage prescribed in § 208.11. When more than one insurer is involved in 
providing the minimum coverage prescribed herein, the limits and types of lia- 
bility assumed by each insurer shall be clearly stated in the certificate of in- 


surance. 


(b) The insurance coverage and certificate required by this part shall be 
obtained from a reputable and financially responsible insurance company or as- 
sociation which is legally authorized to issue aircraft liability policies in one 
or more States of the United States or in the District of Columbia. 


$208.11 Minimum limits of liability. The minimum limits of liability 
insurance coverage maintained by a supplmental air carrier shall be as follows: 


(a) Liability for bodily injury to or death of aircraft passengers: A limit 
for any one passenger of at least seventy-five thousand dollars ($75,000), and 
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a limit for each occurrence in any one aircraft of at least an amount equal to 
the sum produced by multiplying seventy-five thousand dollars ($75,000) by 
seventy-five percent (75%) of the total number of passenger seats installed in 


the aircraft. 


(b) Liability for bodily injury to or death of persons (excluding passen- 
gers): A limit of at least seventy-five thousand dollars ($75,000) for any one 


person in any one occurrence, and a limit of at least five hundred thousand 


dollars ($500,000) for each occurrence. 


(c) Liability for loss of or damage to property: A limit of at least five 
hundred thousand dollars ($500,000) for each occurrence. 


$208.12 Terms and conditions of insurance coverage. With respect to 


insurance required by this part: 


(a) Insurance contracts shall provide for payment by the insurer on be- 
half of the insureed supplemental air carrier, within the specified limits of lia- 
bility, of all sums which the insureed carrier shall become legally obligated to 
pay as damages for bodily injury to or death of any person, or for loss of or 
damaged to property of others, resulting from the negligent operation, mainte- 


nance or use of aircraft in air transportation by the insured carrier. 


(b) The liability of the insurer shall apply to all operations by the in- 
sured carrier in airitransportation. The liability of the insurer shall not be 
subject to any exclusion by virtue of violations, by the insured carrier, of any 
applicable safety or' economic provision of the Federal Aviation Act of 1958, 
as amended, or Public Law 87-528; or of any applicable safety or economic 
rule, regulation, order, or other legally imposed requirement prescribed there- 
under by the Federal Aviation Administration or the Civil Aeronautics Board, 
respectively. 

(c) The liability of the insurer shall not be contingent upon the financial 


condition, solvency, or freedom from bankruptcy of the insured. The limits of 
the insurer’s liability for the amounts prescribed herein shall apply separately 
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to each occurrence, and any payment made under the policy because of any 
one occurrence shall not reduce the liability of the insurer for payment of 


other damages resulting from any other occurrence. | 


(d) Within the limits of liability herein prescribed, the insurer shall not 
be relieved from liability by any condition in the policy or any endorsement 
thereon, or violation thereof by the insured air carrier, other than the ex- 
clusions set forth in $208.13, or such other exclusions as may be individually 
approved by the Board. Cancellation of an approved policy shall be effected 
only upon written notice to the Board, in accordance with $208. 14(d). 


(e) Except for the geographical exclusions authorized in $208.13(g) and 
(h), the coverage shall be worldwide. For good cause shown, however, the 
Board may waive this requirement or amend the certificate or other operating 
authority to describe the geographical areas actually served by the supplemental 
air carrier. Authority for any general restriction (e.g., North American conti- 
nent, Western Hemisphere, etc.) shall be recited in any endorsement containing 


a general restriction. 


$208.13 Authorized exclusions of liability. Unless other exclusions are 
individually approved by the Board, no policy or certificate of insurance req- 
quired by this part shall contain any exclusion other than the following au- 


thorized exclusions: 


The insurance afforded under this policy shall not apply to: 


(a) Any loss against which the Named Insured has other valid and col 
lectible insurance, except that the limits of liability provided under this policy 
shall be excess of the limits provided by such other valid and ‘collectible in- 
surance up to the limits certified in a Certificate of Insurance issued to the 
Civil Aeronautics Board in Washington, D.C., but in no event ee the 


limits of liability expressed elsewhere in this policy; 


(b) Any loss arising from the ownership, maintenance, or use of any air- 


craft not declared to the Insurer in accordance with the terms and conditions 
of this policy; | 


Appendix B 
Page 12 of 27 


(c) Liability assumed by the Named Insured under any contract or agree- 
ment, unless such liability would have attached to the Insured even in the ab- 
sence of such contract or agreement; 


(d) Bodily injury, sickness, disease, mental anguish, or death of any em- 
ployee of the Named Insured while engaged in the duties of his employment, 
or any obligation for which the Named Insured or any company as his Insurer 
may be held liable under any workmen’s compensation or occupational disease 
law; 

(e) Loss of or damage to property owned, rented, occupied, or used by, 
or in the care, custody, or control of the Named Insured, or carried in or on 


any aircraft with respect to which the insurance afforded by this policy applies: 


(f) Personal injuries or death, or damage to or destruction of property, 
caused directly or indirectly, by hostile or warlike action, including action in 
hindering, combating, or defending against an actual impending or expected at- 
tack by any government or sovereign power, de jure or de facto, or military, 
naval, or air forces, or by an agent of such government, power, authority, or 
forces; the discharge, explosion, or use of any weapon of war employing atomic 


fission or atomic fusion, or radio-active materials: insurrection, rebellion, revo- 


lution, civil war, or usurped power, including any action in hindering, combat- 


ing, or defending against such an occurrence; or confiscation by any government 


or public authority. 


(g) Any loss arising from operations by the Named Insured within any 
country of the Sino-Soviet bloc or Cuba: Provided, That a loss caused by 
mere misadventure in flying over or landing in such territory shall not be ex- 
cluded. The “Sino-Soviet bloc” is defined to include Lithuania, Latvia, Estonia, 
Czechoslovakia, Bulgaria, Rumania, Hungary, Poland, Albania, East Germany 
(Soviet zone of Germany and Soviet sector of Berlin), Communist China, North 
Korea, North Viet-Nam, Outer Mongolia, and the Union of Soviet Socialist Re- 
publics; 


(h) Any loss arising from operations by the Named Insured to or from 
installations of the Distant Early Warning System (DEW line) or the Ballistic 
Missile Early Warning System (BMEWS). 
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$208.14 Filing of certificates, endorsements and notices. (a) Certificates 
of insurance, endorsements, and notices of cancellation shall be filed in duplicate 
on forms prescribed and furnished by the Board. All documents shall be signed 
in ink by an authorized officer or agent of the insurer; no facsimile signatures 
will be accepted. 
Note: CAB Forms 606, 607, 608, and 609 are available, upon re- 


quest from the Publications Section, Civil Aeronautics Board, Washington, 
D.C., 20428. 


(b) Endorsements that add previously unlisted aircraft to coverage or that 
delete listed aircraft from coverage shall be filed with the Board not more than 
five (5) days after the effective date of such endorsement: Provided, however, 
That aircraft shall not be listed in the carrier’s operations specifications with the 


Federal Aviation Administration and shall not be operated unless liability in- 


surance coverage has attached. ; 
| 


(c) A supplemental carrier which intends to operate a charter flight to or 
from a country of the Sino-Soviet bloc or Cuba or to or from a DEW line or 
BMEWS installation and whose approved insurance coverage excludes operations 
within such areas shall file an endorsement waiving the applicable exclusion, or a 
separate certificate of insurance expressly applicable to such flight, at least 30 
days before the proposed flight date, unless the Board finds that waiver of this 


requirement is in the public interest. 


(d) Certificates of insurance approved by the Board shall not be canceled 
by the insurer upon less than thirty (30) days’ notice to the Board and the in- 
sured carrier by registered mail. An insured carrier shall not. cancel an ap- 
proved certificate during the effectiveness of any operating authorization from 
the Board unless the notice of cancellation is accompanied by a replacement 
certificate of insurance, complying in all respects with this part and effective 
upon the date of cancellation of the approved certificate and policy, or by a 
notice that the carrier has ceased operations. 


(e) If any certificate of insurance endorsement, notice of cancellation, 
or other document relating to liability insurance required to be filed with the 
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Board does not comply with these regulations, the Board will notify the air 
carrier and the insurer by registered mail, or by telegram, stating the defi- 
ciencies. If the carrier is not notified of objections by the Board within 20 


days after filing of any document, such document shall be deemed approved 
by the Board as complying with the requirements of this part, but such ap- 


proval may be rescinded by the Board upon reasonable notice. 


(f) All documents required to be filed with respect to liability insurance 
shall be filed with the ‘Civil Aeronautics Board, Attention of Bureau of Ac- 
counts and Statistics, B-42b, Washington, D. C., 20428. 


$208.15 Compliance. In addition to all other applicable sanctions pro- 
vided by law or the regulations of the Board, operation in air transportation 
of any aircraft, or performance of services within any geographical area, to 
which Board-approved liability insurance does not apply shall be cause for 
immediate suspension of all operating authority, pursuant to section 401(n) 
(5) of the Act and Subpart J of Part 302 of this chapter. 


Minimum Extent of Service 


$208.25 Minimum service requirements. Each supplemental air car- 
rier shall perform services authorized by its certificate or authority to en- 
gage in supplemental air transportation for at least 500 hours of revenue 
flight in any two consecutive calendar quarters. Failure to perform such 
minimum services will be deemed to constitute a prima facie case for sus- 
pension of the carrier’s operating authority pursuant to the provisions of 
section 401(n)(5) of the Act: Provided, That the carrier may, within 15 
days after the end of the two consecutive calendar quarters in which such 
failure occurred, show unusual circumstances constituting good cause why 
its operating authority should not be suspended. 
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Operations and Tariffs 


$208.30 Prohibited advertising. (a) No supplemental air carrier shall 
advertise its services or hold itself out to the public as an air carrier authorized 
to engage in air transportation unless it includes the words ‘ ‘supplemental air 


carrier” in such advertising. i 


(b) No supplemental air carrier shall conduct business in any name other 
than that set forth in its certificate, except as expressly authorized by the 
Board. 

: 

$108.31 Prohibited control of a supplemental air carrier. (Control of a 
supplemental air carrier shall not, without prior application to and approval by 
the Board, be transferred, directly or indirectly, by assignment, transfer of vo- 
ting stock, or otherwise, to any person who controlled, or participated in con- 
trol of, as a partner, officer, or director, any air carrier theretofore found by 
the Board to have committed knowing and willful violations of the Civil Aero- 
nautics Act of 1938, as amended, the Federal Aviation Act of 1958, or any 
order, rule, or regulation issued pursuant to said Acts during the. | period such 
person controlled or participated in the control of said air carrier. Any such 
application may be approved by the Board with or without hearing, No such 
application shall be denied unless the Board finds, after notice t9 said supple- 
mental air carrier and the parties to the proposed transfer, and after opportu- 
nity for hearing, that, in the event the proposed transfer is consummated, said 
supplemental air carrier will thereby be rendered unfit, unwilling, or unable to 
conform to the provisions of the Federal Aviation Act of 1958, and the rules, 
regulations, and requirements of the Board thereunder. For the. ‘purposes of 
this section, a transfer of 20 percent or more of the voting stock of the sup- 
plemental air carrier shall be deemed to constitute prima facie evidence of a 
transfer of control so as to require the filing of an appropriate application 
with the Board. 
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§208.31a Written agreements with ticket agents. Each agreement be- 


tween a supplemental air carrier and any ticket or cargo agent shall be reduced 


to writing and signed by all the parties thereto, if it relates to any of the fol- 


lowing subjects: 

(a) The furnishing of persons or property for transportation; 

(b) The arranging for flights for the accommodation of persons or pro- 
perty; 

(c) The solicitation or generation of passenger or cargo traffic to be 
transported; 


(d) The charter or lease of aircraft. 


§208.31b Written contracts with charterers. (a) Every agreement to 
perform a charter trip, except charters for the Department of Defense, shall be 
in writing and signed by an authorized representative of the supplemental air 
carrier and the charterer prior to operation of a charter flight: Provided, That 
where execution of a contract prior to commencement of flight is impracticable 
because the charter has been arranged on short notice, compliance with the 
provision hereof shall be effected within seven (7) days after commencement 
of the flight. The written agreement shall include without limitation: 


(1) Date and place of execution of the contract or agreement; 

(2) Signature, printed or typed name of each signatory, and official po- 
sition of each; 

(3) Dates of flights and points involved; 

(4) Type and capacity of aircraft: Number of passenger seats available 
or pounds of cargo capacity; and 

(5) Rates, fares, and charges, applicable to the charter trip, including the 
charter price, live andi ferry mileage charges, and layover and other nonflight 
charges. 


(b) No term or condition of the charter contract shall, on its face, be 
inconsistent with any provision of the carrier’s published tariff. 
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$208.32 Tariffs and terms of service. (a) No air carrier shall perform 
any supplemental air transportation unless such air carrier shall have on file 
with the Board, pursuant to Part 221 of this chapter, a currently effective tariff 
showing all rates, fares, and charges for the use of the entire capacity or less 
than the entire capacity (as defined in $ 208.3(s)) of one or mote aircraft in 
such supplemental air transportation and showing all rules, regulations, practices 


and services in connection with such supplemental air transportation, including 


eligibility requirements for charter groups not inconsistent with those estabished 


in this part. 


(b) The total charter price and other terms of service rendered pursuant 
to this part shall conform to those set forth in the applicable tariff on file 
with the Board and in force at the time of the respective charter flight and the 
contract must be for the entire capacity or for less than the entire capacity (as 
defined in §208.3(s)) of one or more aircraft. Where a carrier’s charter charge 
computed according to a mileage tariff includes a charge for ferry mileage, the 
carrier shall refund to the charterer any sum charged for ferry mileage which 
is not in fact flown in the performance of the charter: Provided, That the 
carrier shall not charge the charterer for ferry mileage flown in addition to that 
stated in the contract unless such mileage is flown for the convenience of and 


at the express direction of the charterer. | 
(c) Reserved. 


(d) Each and every contract for a charter to be operated hereunder shall 
incorporate the provisions of $208.10 through 208.15, inclusive, and §§ 208.32a, 
208.33 and 208.33a, where applicable, concerning insurance and substitute 


transportation. | 


(e) The carrier shall require full payment of the total charter price or 


the posting of a satisfactory bond for full payment prior to the commence- 
ment of the air transportation. 
i 
(f) In the case of a round-trip passenger charter, one-way passengers 


shall not be carried except that up to 5 percent of the charter group may 
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be transported one way in each direction. This provision shall not be construed 
as permitting knowing participation in any plan whereby each leg of a round trip 
is chartered separately in order to avoid the 5 percent limitation aforesaid. In 
the case of a charter contract calling for two or more round trips, there shall be 
no intermingling of passengers and each planeload or each plane-load group shall 


move as a unit in both directions. 


$208.32a Flight delays and substitute air transportation (foreign). Supple- 
mental air carriers shall assume, and publish as part of the rules and regulations 
of their tariffs applicable to passenger service in foreign air transportation, the 
following obligations without prejudice, and in addition, to any other rights or 


remedies of passengers under applicable law: 


(a) Substitute air transportation. (1) On all charter flights, unless the air 
carrier causes an aircraft to finally enplane each passenger and commence the 
takeoff procedures at the airport of departure before the 48th hour following the 
time scheduled for the 'departure of such flight, it shall provide substitute trans- 
portation in accordance with the provisions of this paragraph. 


(2) As soon as the air carrier discovers, or should have discovered by the 
exercise of reasonable prudence and forethought, that the departure of any such 
charter flight will be delayed more than 48 hours, such air carrier shall arrange 
for and pay the costs of substitute air transportation for the charter group on 


another charter flight, operated by any other carrier or foreign air carrier. 


(3) When neither the charter transportation contracted for nor substitute 
transportation has been performed before the expiration of 48 hours following 
the scheduled departure time of any such charter flight, the charterer or his 
duly authorized agent, may arrange for substitute air transportation of the 
members of the charter group, at economy or tourist class fares, on individually 
ticketed flights and the chartered air carrier shall pay the costs of such air 


transportation to the substitute air carrier or foreign air carrier. 


(4) In determining the period of time during which the departure of a 


charter flight has been delayed within the purview of this paragraph, periods 
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| 
of delay caused by the prohibition of flights to or from the airport of de- 
parture because of weather or other operational conditions affecting such. air- 
port shall be excluded if, and while, the air carrier has available an airworthy 


aircraft which is capable of transporting the charter group in a condition of 


operational readiness. 
(b) Incidental expenses. ! (1) On all charter flights bound from a 

point outside the continent where the charter originated to the point where 
it terminates, unless the air carrier causes an aircraft to finally | ‘enplane each 
passenger and commence the takeoff procedures at the airport of departure 

before the 6th hour following the time scheduled for the departure of such 
flight, it shall pay incidental expenses in accordance with the provisions of 

this paragraph. Such payments shall be made at the airport of departure as 
soon as they become due to the charterer, or its duly authorized agent, for 
the account of each passenger, including infants and children traveling at re- 


| 
duced fares. 


(2) Such payments shall be made at the rate of $16 for each full 24 
hour period of delay following the scheduled departure time. However, the 
sum of $8 shall be paid for each passenger delayed 6 hours following the 
scheduled departure time. Thereafter, during the succeeding 18 hours of 
delay, an additional sum of $8 shall be paid for each passenger delayed in 
installments of $4 for the first and second succeeding 6-hour period of de- 
lay, or any fractional part thereof. If the delay continues beyond a period 
of 24 hours following the scheduled departure time, such payments shall be 
made in equal installments of $4 for each further 6-hour period of delay, or 
any fractional part thereof: Provided, however, That the air carrier may, at 


1 Although the requirements with respect to providing incidental expenses are made ex- 
pressly applicable only to the return leg of a charter flight, the air carriers are expected, in 
the case of delay in departure of the originating leg of a flight, to furnish such incidental 
expenses to charter passengers whose homes are not located within a reasonable distance 
from the point of origination of the charter. 
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its option, discharge this obligation by providing free meals and lodging in 

lieu of making such payments. The obligation of the air carrier to pay in- 
cidental expenses or provide free meals and lodging shall cease when substi- 
tute air transportation is provided in accordance with the provisions of para- 


graph (a) of this section. 


§ 208.33. Flight delays and substitute air transportation (interstate and 
overseas). | Supplemental air carriers shall assume, and publish as part of the 
tules and regulations of their tariffs applicable to pasenger service in interstate 
and overseas air transportation, the following obligations without prejudice, and 
in addition, to any other rights or remedies of passengers under applicable 
law: 

(a) In case of flight delays of more than 6 hours beyond the departure 
time stated in the charter contract or 4 hours beyond the time of departure 
stated on an individual: flight ticket, the carrier, upon request and at the pas- 
senger’s or charterer’s option (or in case of the engagement by one charterer 
of less than the capacity of an aircraft, at the option of any one charterer), 
must provide alternative air transportation at no additional cost to the pas- 
senger or charterer, or immediately refund the full value of the unused ticket 


or the unperformed charter contract. 


(b) In case of additional flight delays en route exceeding 6 hours for 
charter flights or 2 hours for individually ticketed flights, the carrier must, 
upon request and at the passenger’s or charterer’s option (or in case of the 
engagement by one charterer of less than the capacity of an aircraft, at the 
option of any one charterer), furnish alternative transportation to the speci- 
fied destination, or immediately refund the full value of unperformed trans- 
portation. The en route delays shall be calculated without inclusion of any 
delay at departure but all additional delays at intermediate stops en route 
shall be added up in determining whether the limit of delay has been reached. 


(c) In case of flight cancellations or flight delays, refunds shall be paid 
immediately upon presentation of an unused flight coupon or upon demand 


of the charterer or his representative (or in case of the engagement by one 
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charterer of less than the capacity of an aircraft, upon demand| of any one 
charterer or his representative) to the air carrier or its agent. | 


(d) The rules and regulations in the carrier’s tariffs governing immediate 
refunds or alternative transportation may provide for an exception in case of 
unavoidable delays due solely to weather. | 

| 

$208.33a Substitution or subcontracting. Supplemental air carriers may 
subcontract the performance of services which they have contracted to per- 
form only to air carriers authorized by the Board to perform such services. 


$208.34 Record retention. Each carrier operating pursuant to this part 
shall comply with the applicable record-retention provisions of Part 249 of 


this subchapter, as amended. 

$208.35 Payments, gratuities, and donations. (a) Neither a carrier nor 
a travel agent shall make any payments or extend gratuities of any kind, di- 
rectly or indirectly, to any member of a chartering organization f in relation 
either to air transportation or land tours or otherwise. 


(b) Neither a carrier nor a travel agent shall make any donations to a 


chartering organization or an individual charter participant. 


(c) Nothing in this section shall preclude a carrier from paying a com- 
mission (within the limits of 8 208.202 and 208.302) toa member of a char- 
tering organization if such member is its agent, or restrict a ae or a travel 
agent from offering to each member of the charter group such advertising and 
good will items as are customarily extended to individually ticketed passengers 


(e.g., canvas traveling bag or a money exchange computer). | 
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SUBPART B—PROVISIONS RELATING TO MILITARY CHARTERS 


$208.100 Applicability of subpart. This subpart sets forth the special 


rules applicable to military charters. 


§ 208.101 Minimum rates and compensation for air transportation per- 
formed for the military establishment. The authority conferred upon a supple- 
mental air carrier pursuant to section 7 of Public Law 87-528, and/or a certificate 
of public convenience and necessity issued under sec. 401(d)(3) of the Act, in- 
sofar as it encompasses the right to provide air transportation pursuant to con- 
tract with the military establishment of the United States or any branch thereof 
in foreign and overseas air transportation, and air transportation between the 48 
contiguous States on the one hand and the States of Alaska and Hawaii on the 
other hand, shall be subject to the condition that the rate or compensation re- 
ceived by the carrier for any such air transportation is not less than that set 
forth in § 288.7 of this chapter, irrespective of whether such contract falls 
within the definition of short notice MATS charter service contained in §288.1 


of this chapter. 


§ 208.102 Substitute service. Supplemental air carriers are authorized 
to provide “substitute service” as defined in this part, subject to the provisions 
of Part 288 of this chapter. 


§208.103 Tariffs and terms of service. The provisions of § 208.32 shall 
apply to charters under this subpart except that paragraphs (e) and (f) and the 
second sentence of paragraph (b) of such section shall not be applicable. 


SUBPART B1— 
PROVISIONS RELATING TO MILITARY BACKHAUL CHARTERS 


§208.150 Military backhaul exemption. Subject to the provisions of 
this part, Part 295, and all other applicable rules, regulations, conditions, or 
requirements, supplemental air carriers are hereby exempted from the provisions 
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of section 401 of the Federal Aviation Act of 1958, as amended, to the ex- 
tent necessary to permit them to engage in overseas or foreign “supplemental 
air transportation” and “transatlantic supplemental air transportation” on the 
reverse leg of a charter performed in the opposite direction under a contract 


with the Department of Defense calling for one-way service. 


SUBPART C—PROVISIONS RELATING TO PRO RATA CHARTERS 
§ 208.200 Applicability of subpart. This subpart sets forth the special 
rules applicable to pro rata charters, other than those subject to Part 295 of 


this subchapter. 


Requirements Relating to Air Carriers 
| 


$208.200a Solicitation and formation of a chartering group. (a) A car- 
rier shall not engage, directly or indirectly, in any solicitation of individuals 
(through personal contact, advertising, or otherwise) as distinguished from the 
solicitation of an organization for a charter trip, except after a charter con- 
tract has been signed. ! 

(b) A carrier shall not employ directly or indirectly, any person for the 
purpose of organizing and assembling members of any organization, club, or 


other entity into a group to make the charter flight, except after a charter 


contract has been signed. 


§$208.201 Pretrip notification. Upon a charter flight date being reserved 
by the carrier or its agent, the carrier shall provide the prospective charterer 
with a copy of this Part 208.2 The charter contract shall include a provision 
that the charterer, and any agent thereof, shall only act with regard to the 
charter in a manner consistent with this part and that the charterer shall within 
due time submit to the carrier such information as specified in § 208.215. 

2 Copies of this part are available by purchase from the Superintendent of Documents, 


Washington, D.C. 20402. Single copies will be furnished without charge on written request 
to the Publications Section, Civil Aeronautics Board, Washington, D.C. 20428. 
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$208.202 Agent’s commission. The carrier shall not pay its agent a 
commission or any other benefits, directly or indirectly, in excess of 5 percent 
of the total charter price as set forth in the carrier’s charter tariff on file with 
the Board, or more than the commission related to charter flights paid to an 
agent by a carrier certificated to render regular service on the same route, 
whichever is greater. The carrier shall not pay any commission. whatsoever to 
an agent if the agent receives a commission from the charterer for the same 


service. 


Requirements Relating to Travel Agents 


$ 208.203 Prohibition against double compensation. A travel agent may 
not receive a commission from both the direct air carrier and the charterer for 


the same service. 


[8 208.204 deleted effective May 13, 1966, 31 F.R. 6620.) 


Requirements Relating to the Chartering Organization 


§ 208.210 Solicitation of charter participants. As the following terms 
are defined in § 208.3; members of the charter group may be solicited only 
from among the bona fide members of an organization, club, or other entity, 
and their immediate families, and may not be brought together by means of a 
solicitation of the general public. ‘Solicitation of, as well as participation by, 
members of an organization with respect to charter flights shall extend only 
to the organization, or the particular chapter or unit thereof, which signs the 


charter agreement with the air carrier as the charterer. 


$208.211 Passengers on charter flights. Only bona fide members of the 
charterer, and their immediate families (except as provided in § 208.212), may 


participate as passengers on a charter flight. The charterer must maintain a 
central membership list, available for inspection by the carrier or Board 
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3 Solicita- 


representative, which shows the date each person became a member. 
tion of, as well as participation by, members of an organization with respect 

to charter flights shall extend only to the organization, or the particular chapter 
or unit thereof, which signs the charter agreement with the air carrier as the 
charterer. Where the charterer is engaging in round-trip transportation, one- 
way passengers shall not participate in the charter flight except as provided in 
§208.32(f). When more than one round trip is contracted for, intermingling 
between flights or reforming of plane-load or less than plane-load charter groups 
shall not be permitted and each such group must move as a unit in both direc- 


tions. 


§ 208.212 Participation of immediate families in charter flights. The im- 
mediate family of any bona fide member of a charter organization may parti- 
cipate in a charter flight: Provided, however, That this section shall not apply 
to study group charters as defined herein ($ 208.3(r)). 

§ 208.213 Charter costs. (a) The costs of charter flights shall be pro- 
rated equally among all charter passengers and no charter passenger shall be 
allowed free transportation; except that (1) children under 12 years of age 
may be transported at a charge less than the equally prorated charge; (2) chil- 


dren under 2 years of age may be transported free of charge. 


(b) The charterer shall not make charges to the charter participants which 
exceed the actual costs incurred in consummating the charter arrangements, nor 
include as a part of the assessment for the charter flight any charge for pur- 
poses of charitable donations. All charges related to the charter flight arrange- 
ments collected from the charter participants which exceed the actual costs 


thereof shall be refunded to the participants in the same ratio as the charges 


were collected. 


3 Where the charter is based on employment in one entity or student status at a college, 
records of the corporation, agency, or college will suffice to meet the requirement. 
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{c) Reasonable administrative costs of organizing the charter may be di- 


vided among the charter participants. Such costs may include a reasonable 


charge for compensation to members of the charter organization for actual la- 
bor and personal expenses incurred by them. Such charge shall not exceed 
$300 (or $500 where the charter participants number more than 80) per round- 
trip flight. Neither the organizers of the charter, nor any member of the char- 


tering organization, may receive any gratuities or compensation, direct or in- 
direct, from the carrier, the travel agent, or any organization which provides 
any service to the chartering organization whether of an air transportation na- 
ture or otherwise. Nothing in this section shall preclude a member of a char- 
tering organization who is the carrier’s agent from receiving a commission from 
the carrier (within the limits of § 208.202), or prevent any member of the 
charter group from accepting such advertisine and goodwill items as are cus- 
tomarily extended to individually ticketed passengers (e.g., canvas traveling bag 


Or a money exchange computer). 


(d) If the total expenditures, including among other items compensation 
to members of the chartering organization, referred to in paragraph (c) of this 
section, but exclusive of expenses for air transportation or land tours, exceed 
$750 per round-trip flight, such expenditures shall be supported by properly 


authenticated vouchers. 


§ 208.214 Statements of charges. Any announcements or statements by 
the charterer to prospective charter participants of the anticipated individual 
charge for the charter shall clearly identify the portion of the charges to be 
paid separately for the ‘air transportation, for the land tour, and for the ad- 
ministrative expenses of the charterer. 


$ 208.215 Passenger mainfests. Prior to each one-way or round-trip 
flight, a manifest shall be filed by the charterer with the air carrier showing 
the names and addresses of all passengers to be transported on the flight. 
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SUBPART D—PROVISIONS RELATING TO SINGLE ENTITY CHARTERS 


§208.300 Applicability of subpart. This subpart sets forth the special 
rules applicable to single entity charters, other than those subject to Part 295 
of this subchapter. 


§208.301 Tariffs and terms of service. The provisions of $208.32 shall 
apply to charters under this subpart except that paragraphs (e) and (f) and the 
second sentence of paragraph (b) of such section shall not be so applicable. 


$ 208.302 Commissions paid to travel agents. No direct air carrier shall 
pay a travel agent any commission in excess of 5 percent of the total charter 
price or more than the commission rclated to charter flights paid to an agent 


by a carrier certificated to fly the same route, whichever is greater. 


SUBPART E-PROVISIONS RELATING TO MIXED CHARTERS 


$208.400 Applicable rules. The rules set forth in Subpart C of this part 
shall apply in the case of mixed charters, other than those subject to Part 295 
of this subchapter. 
NOTE: The reporting requirements contained herein have been ap- 


proved by the Bureau of the Budget in accordance with the Federal Re- 
ports Act of 1942. 
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PART 295—TRANSATLANTIC SUPPLEMENTAL 
AIR TRANSPORTATION 


Sec. 

295.1 Applicability. 

295.2 Definitions. 

295.3 Waiver. 

295.4 Separability. 

295.5 Records and record retention. 

295.6 Reports of emergency commercial 
charters for other direct carriers 


SUBPART A-PROVISIONS RELATING TO 
PRO RATA CHARTERS 
295.10 Applicability of subpart. 
Requirements Relating to Air Carriers 
295.11 Solicitation and formation of a 
chartering group. 
295.12 Pre-trip notification. 
295.13 Tariffs to be on file. 
295.13a Written contracts with charterers. 
295.14 Terms of service. 
295.15 Agent’s commission. 
295.16 Prohibition against payments or 
gratuities. 
Requirements Relating to Travel Agents 


295.20 Prohibition against double compensation. 
295.21 Prohibition against payments or gratui- 


ties. 


295.22 Statement of supporting information. 


Sec. i 

Requirements Relating to the Chartering 
Organization | 

295.30 Solicitation of charter participants. 

295.31 Passengers on charter flights. 

295.32 Participation of immediate families in 
charter flights. | 

295.33 Charter costs. 

295.34 Statements of charges. 

295.35 Passenger manifests. | 

295.36 Statement of supporting information. 


SUBPART B-PROVISIONS RELATING TO 
SINGLE ENTITY CHARTERS 


295.39 Applicability of subpart. 

295.40 Tariffs to be on file: 

295.41 Terms of service. | 

295.42 Commissions paid to travel agents. 


SUBPART C-PROVISIONS RELATING TO 
MIXED CHARTERS 


295.50 Applicable rules, | 
SUBPART D-PROCEDURE FOR ADVISORY 
OPINION ON THE ELIGIBILITY OF 
A CHARTERER 
295.60 Advisory opinion. | 


AUTHORITY: The provisions of this Part 295 issued under secs. 204, 401, 72 Stat. 743, as 


amended; 49 U.S.C. 1324, 1371. 


§ 295.1 Applicability. This part establishes the terms, conditions, 


and limitations of transatlantic supplemental air transportation. | 


§ 295.2 Definitions. As used in this part, unless the context other- 


wise requires— 


(a) “Transatlantic supplemental air transportation” means charter 


flights in air transportation performed pursuant to a certificate of public 


convenience and necessity issued under section 401(d)(3) of the Act 
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authorizing the holder to engage in supplemental air transportation of persons 


and their personal baggage between points within the 48 contiguous States of 


the United States, on the one hand, and points in Greenland, Iceland, the 
Azores, Europe, Africa, and Asia, as far east as (and including) India, on the 


other hand. 


(b) “Charter flight’? means air transportation performed by a direct 
carrier on a time, mileage or trip basis where 
(1) the entire capacity of one or more aircraft has been engaged for 


the movement of persons and their personal baggage— 


(i) By a person for his own use (including a direct air carrier or direct 
foreign air carrier when such aircraft is engaged solely for the transportation 
of company personnel and their personal baggage, or in cases of emergency, 
of commercial passenger traffic: Provided, That emergency charters for 
commercial passenger traffic shall be reported in accordance with § 295.6); 


(ii) By a representative (or representatives acting jointly) of a group 
for the use of such group (provided no such representative is professionally 
engaged in the formation of groups for the transportation or in the solici- 
tation or sale of transportation services); or 


(iii) By a tour operator or a foreign tour operator as defined in Part 
378 of this chapter: or 


(2) less than the entire capacity of an aircraft has been engaged— 


(i) By a person for his own use (including a direct air carrier or direct 
foreign air carrier when such aircraft is engaged solely for the transportation 
of company personnel and their personal baggage, or in cases of emergency, 
of commercial passenger traffic: Provided, That emergency charters for 
commercial passenger traffic shall be reported in accordance with § 295.6); 


(ii) By a person (no part of whose business is the formation of groups 
or the consolidation of shipments for transportation or the solicitation or 
sale of transportation services) for the transportation of a group of persons 
and their personal baggage, as agent or representative of such group; or 
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(iii) By two or more persons acting jointly for the transportation of 
themselves and their personal baggage or a group of persons and their per- 
sonal baggage: 


Provided, That, with respect to subparagraph (2), a maximum of three groups 
may be chartered on one aircraft and each group shall consist of 40 or more 
passengers; and Provided, further, That subparagraph (2) of this: paragraph 
shall not be construed to apply to the charter of less than the entire capa- 
city of an aircraft by a tour operator or a foreign tour operator. 


With the consent of the charterer, the direct air carrier may utile any un- 
used space for the transportation of (1) the carrier’s own personnel and 
property and/or (2) the directors, officers and employees of a foreign air 
carrier or another air carrier traveling pursuant to a pass interchange 


arrangement. 


(c) “Pro rata charter” means a charter the cost of which lis divided 


among the passengers transported. 


(d) “Single entity charter” means a charter the cost of which is borne 
by the charterer and not by individual passengers, directly or ae 


(e) ‘Mixed charter” means a charter the cost of which is borne, or 


pursuant to contract may be borne, partly by the charter participants and 


partly by the charterer. 


(f) “Person” means any individual, firm, association, partnership, or 


| 
(g) “Travel agent” means any person engaged in the formation of 


corporation. 


groups for transportation or in the solicitation or sale of transportation 


services. 


(h) “Charter group” means that body of individuals who: shall actually 
participate in the charter flight. 


(i) “Charter organization” means that organization, group or other 
| 
entity from whose members (and their immediate families) a charter group 


is derived. 
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(j) “Immediate family” means only the following persons who are 
living in the household of a member of a charter organization, namely, the 


spouse, dependent children, and parents, of such member. 


(k) “Bona fide members” means those members of a charter organization 
who have not joined the organization merely to participate in the charter as 
the result of solicitation directed to the general public. Presumptively, persons 
are not bona fide members of a charter organization unless they are members 
at the time the organization first gives notice to its members of firm charter 
plans and unless they have actually been members for a minimum period of 
six months prior to the starting flight date. This presumption will not be 
applicable in the case of charters composed of (1) students and educational 
staff of a single school, and immediate families thereof, (2) employees of a 
single Government agency, industrial plant, or mercantile establishment, and 
immediate families thereof, or (3) participants in a study group. In the case 
of all other charters, rebuttal to this presumption may be offered for the 
Board’s consideration by request for waiver. 


(1) “Solicitation of the general public” means: 


(1) A solicitation going beyond the bona fide members of an organiza- 
tion (and their immediate families). This includes air transportation services 
offered by an air carrier under circumstances in which the services are adver- 
tised in mass media, whether or not the advertisement is addressed to members 
of a specific organization, and regardless of who places or pays for the adver- 
tising. Mass media shall be deemed to include radio and television, and news- 
papers and magazines., Advertising in such media as newsletters or periodicals 
of membership organizations, industrial plant newsletters, college radio stations 
and college newspapers shall not be considered advertising in mass media to 
the extent that 


(i) The advertising is placed in a medium of communication circulated 
mainly to members of an organization that would be eligible to obtain 
charter service, and 
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(ii) The advertising states that the charter is open only to members of 

the organization referred to in subdivision (i) of this subparagraph, or only 
to members of a subgroup thereof. In this context, a subgroup shall be any 
group with membership drawn primarily from members of the organization 
referred to in subdivision (i) of this subparagraph: Provided, That this para- 
graph shall not be construed as prohibiting air carrier advertising which offers 
charter services to bona fide organizations, without reference to a particular 


organization or flight. 


(2) The solicitation, without limitation, of the members of an organiza- 


tion so constituted as to ease of admission to membership, and nature of 
membership, as to be in substance more in the nature of a = of the 


public than a private entity. 


(m) “Study group” means a charter group comprised of bona fide par- 
ticipants in a formal academic study course abroad and in which (1) the 
charterer is an educational institution or (2) such study course is for a 
period of at least four weeks’ duration at an educational institution abroad. 
As used in this paragraph, the term “educational institution” means a bona 
fide school which (i) is empowered to grant college degrees or secondary 
school diplomas by the government of one of the 50 states of the United 
States, the District of Columbia, a United States territory or possession or 
a foreign country and (ii) is operated as a school on a year-round basis. An 
aircraft may carry a maximum of three study groups, Provided That if more 
than one group is carried each of the groups shall consist of 40 or more 
study group participants; and provided, further, that the entire aircraft is 
chartered to a single study group charterer. | 


§ 295.3 Waiver. A waiver of any of the provisions of this part may 
be granted by the Board upon the submission by an air carrier of a written 
request therefor not less than 30 days prior to the flight to which it relates 
provided such a waiver is in the public interest and it appears to the Board 
that special or unusual circumstances warrant a departure from the provi- 


sions set forth herein. 
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§ 295.4 Separability. If any provision of this part or the application 


thereof to any air transportation, person, class of person, or circumstance 


is held invalid, neither the remainder of the part nor the application of such 
provision to other air ‘transportation, persons, classes of persons, or circum- 


stances shall be affected thereby. 


§ 295.5 Records and record retention. 


(a) Prior to performing any supplemental air transportation pursuant 
to this part, the carrier shall execute, and require the travel agent (if any) 
and charterer to execute the form “Statement of Supporting Information” 
attached hereto and made a part hereof: Provided, That this requirement 
shall not apply to inclusive tour charters. 


(b) Each air carrier operating pursuant to this part shall comply with 
the applicable record-retention provisions of Part 249 of this subchapter, as 


amended. 


§ 295.6 Reports of emergency commercial charters for other direct 
carriers. It shall be an express condition upon authority conferred in 
§ 295.2(b)(1)(i) and (2)(i) that each supplemental air carrier which performs 
an emergency charter transporting commercial passenger traffic for another 
direct carrier shall filé a report with the Bureau of Operating Rights, within 
30 days after each charter flight, containing the following information: 


(1) Name of direct carrier performing the charter and the name of the 
direct carrier for which the charter was performed: 


(2) Date of flight or flights; 

(3) Points of origin and destination, and intermediate points, if any: 
(4) Number of passengers transported; 

(5) Description of circumstances creating the emergency; 


(6) Date of initial contact by the chartering carrier regarding the 
charter; 
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(7) Reasons why the traffic in question was not or could not be car- 
ried by other carriers certificated to serve the particular market. 


SUBPART A—PROVISIONS RELATING 
TO PRO RATA CHARTERS 
§ 295.10 Applicability of this subpart. This subpart sets forth the 
special rules applicable to pro rata charters. 


Requirements Relating to Air Carriers 
§ 295.11 Solicitation and formation of a chartering group. (a) A 
carrier shall not engage, directly or indirectly, in any solicitation of individuals 
(through personal contact, advertising, or otherwise) as distinguished from 
the solicitation of an organization for a charter trip, except after a charter 
contract has been signed. 


(b) A carrier shall not employ, directly or indirectly, any person for 


the purpose of organizing and assembling members of any organization, club, 
or other entity into a group to make the charter flight, except after a 
charter contract has been signed. 


§ 295.12 Pre-trip notification. Upon a charter flight date being Te- 
served by the carrier or its agent, the carrier shall provide this prospective 
charterer with a copy of this Part 295.1 The charter contract shall include 


1 Copies of this part are available by purchase from the Superintendent of Documents, Washington, 
D.C. 20402. Single copies will be furnished without charge on written request to the Publications Unit, 
Civil Aeronautics Board. Washington, D.C., 20428. 
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a provision that the charterer, and any agent thereof, shall only act with regard 
to the charter in a manner consistent with this part and that the charterer shall 
within due time submit to the carrier the information specified in § 295.35. The 
carrier shall also require that the charterer and any travel agent involved shall 
furnish it in due time for review before flight the information required in 

§§ 295.36 and 295.22, respectively. 


§ 295.13. Tariffs to be on file. No air carrier shall perform any supple- 
mental air transportation unless such air carrier shall have on file with the 
Board a currently effective tariff showing all rates, fares, and charges for the 
use of the entire capacity or less than the entire capacity as defined in 
§ 295.2(b)(2), of one or more aircraft in such supplemental air transportation 
and showing all rules, regulations, practices, and services in connection with 
such supplemental air transportation, including eligibility requirements for 


charter groups not inconsistent with those established in this part. 


§ 295.13a. Written contracts with charterers. (a) Every agreement to 
perform a charter trip, except charters for the Department of Defense, shall 
be in writing and signed by an authorized representative of the supplemental 
air carrier and the charterer prior to operation of a charter flight: Provided, 
That where execution of a contract prior to commencement of flight is 


impracticable because the charter has been arranged on short notice, compli- 


ance with the provision hereof shall be effected within seven (7) days after 


commencement of the flight. The written agreement shall include, without 
limitation: 
(1) Date and place of execution of the contract or agreement; 


(2) Signature, printed or typed name of each signatory, and official 


position of each; 
(3) Dates of flights and points involved; 
(4) Type of aircraft and number of passenger seats available; and 


(5) Rates, fares, and charges applicable to the charter trip, including the 
charter price, live and ferry mileage charges, and layover and other nonflight 
charges. 


Appendix Cc 
Page 9 of 25 
(b) No term or condition of the charter contract shall, on its face, be 


inconsistent with any provision of the carrier’s published tariff, 


§$ 295.14 Terms of service. (a) The total charter price and other terms 
of service rendered pursuant to this part shall conform to those set forth in 
the applicable tariff on file with the Board and in force at the time of the 
respective charter flight, and the contract must be for the entire capacity, or 
less than the entire capacity as defined in $ 295.2(b)(2), of one or more air- 
craft. Where a carrier’s charter charge computed according toa mileage tariff 
includes a charge for ferry mileage, the carrier shall refund to the charterer 
any sum charged for ferry mileage which is not in fact flown in the perfor- 
mance of the charter: Provided, That the carrier shall not charge the char- 
terer for ferry mileage flown in addition to that stated in the contract unless 
such mileage is flown for the convenience of and at the express direction of 
the charterer. 2 


(b) Insurance coverage shall be maintained in compliance! with the 
insurance requirements of Part 208 of this subchapter. 


(c) The air carrier shall assume, and publish as part of the rules and 
regulations of its tariffs, the following obligations without prejudice, and in 
addition, to any other rights or remedies of passengers under applicable law: 


(1) Substitute air transportation. (i) On all charter flights unless the 
air carrier causes an aircraft to finally enplane each passenger and commence 
the take-off procedures at the airport of departure before the forty-eighth 
hour following the time scheduled for the departure of such flight, it shall 
provide substitute transportation in accordance with the provisions of this 
subparagraph. | 


(ii) As soon as the air carrier discovers, or should have discovered by 
the exercise of reasonable prudence and forethought, that the departure of 
any such charter flights will be delayed more than forty-eight hours, such 
air carrier shall arrange for and pay the costs of substitute air transportation 


for the charter group on another charter flight, operated by any other air 


carrier or foreign air carrier. 
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(iii) When neither the charter transportation contracted for nor substi- 

tute transportation has been performed before the expiration of forty-eight 
hours following the scheduled departure time of any such charter flight, the 
charterer, or his duly authorized agent, may arrange for substitute air trans- 
portation of the members of the charter group, at economy or tourist class 
fares, on individually ticketed flights and the chartered air carrier shall pay 
the costs of such air transportation to the substitute air carrier or foreign 


carrier. 


(iv) In determining the period of time during which the departure of 
a charter flights has been delayed within the purview of this subparagraph, 
periods of delay caused by the prohibition of flights from the airport of 
departure because of weather or other operational conditions shall be 
excluded if, and while, the air carrier had an airworthy aircraft which is 
capable of transporting the charter group in a condition of operational 
readiness posted at such airport. 

(v) Air carriers may subcontract the performance of transatlantic 
passenger charter services which they have contracted to perform, only to 
air carriers authorized by the Board to perform such services. 


(2) Incidental expenses.2 (i) On all charter flights bound from a 
point outside the continent where the charter originated to the point where 


it terminates, unless the air carrier causes an aircraft to finally enplane 
each passenger and commence the take-off procedures at the airport of 
departure before the sixth hour following the time scheduled for the depar- 
ture of such flight, it shall pay incidental expenses in accordance with the 
provisions of this subparagraph. Such payments shall be made at the air- 
port of departure as soon as they become due to the charterer, or its duly 
authorized agent, for the account of each passenger, including infants and 
children traveling at reduced fares. 


2 Although the requirements with respect to providing incidental expenses are made expressly appli- 
cable only to the retum leg of a charter flight, the air carriers are expected, in the case of delay in 
departure of the originating leg of a flight, to furnish such incidental expenses to charter passengers 
whose homes are not located within a reasonable distance from the point of origination of the charter. 


Appendix Cc 
Page 11 of 25 

(ii) Such payments shall be made at the rate of $16.00 for each full 
twenty-four hour period of delay following the scheduled departure time. 
However, the sum of $8.00 shall be paid for each passenger delayed six hours 
following the scheduled departure time. Thereafter, during the succeeding 18 
hours of delay, an additional sum of $8.00 shall be paid for each passenger 
delayed in installments of $4.00 for the first and second succeeding six-hour 
period of delay, or any fractional part thereof. If the delay continues beyond 
a period of 24 hours following the scheduled departure time, such payments 
shall be made in equal installments of $4.00 for each further six-hour period 
of delay, or any fractional part thereof: Provided, however, That the air 
carrier may, at its option, discharge this obligation by providing free meals 
and lodging in lieu of making such payments. The obligation of the air 
carrier to pay incidental expenses or provide free meals and lodging shall 
cease when substitute air transportation is provided in accordance with the 
provisions of subparagraph (1) of this paragraph. | 

(d) Each and every contract for a transatlantic charter to be operated 
hereunder shall incorporate the provisions of paragraphs (b) and (c) of this 
section concerning insurance, substitute transportation, and incidental 


| 
expenses. i 


(e) The carrier shall require full payment of the total charter price or 
the posting of a satisfactory bond for full payment prior to the commence- 
ment of the air transportation. 


(f) In the case of a round-trip charter, one-way passengers shall not be 
carried except that up to five percent of the charter group may be trans- 
ported one way in each direction. This provision shall not be construed as 
permitting knowing participation in any plan whereby each leg of a round 
trip is chartered separately in order to avoid the five percent limitation 
aforesaid. In the case of a charter contract calling for two or more round 
trips, there shall be no intermingling of passengers and each planeload group, 


or less than planeload group as defined in § 295.2(b)(2), shall move as a 


unit in both directions. 
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$ 295.15 Agent’s commission. The carrier shall not pay its agent a 
commission or any other benefits, directly or indirectly, in excess of five 
percent of the total charter price as set forth in the carrier’s charter tariff 
on file with the Board, or more than the commission related to charter 


flights paid to an agent by a carrier certificated to render regular service on 


the same route, whichever is greater. The carrier shall not pay any commis- 
sion whatsoever to an agent if the agent receives a commission from the 


charterer for the same service. 


§ 295.16 Prohibition against payments or gratuities. A carrier shail 
make no payments nor extend gratuities of any kind, directly or indirectly, 
to any member of a chartering organization in relation either to air transpor- 
tation or land tours or otherwise. Nothing in this section shall preclude a 
carrier from paying a commission (within the limits of § 295.15) to a member 
of a chartering organization if such member is its agent, or restrict a carrier 
from offering to each member of the charter group such advertising and 
good will items as are customarily extended to individually-ticketed passen- 


gers (e.g., canvas traveling bag or a money exchange computer). 


Requirements Relating to Travel Agents 


$ 295.20 Prohibition against double compensation. A travel agent may 
not receive a commission from both the direct air carrier and the charterer 


for the same service. 


§ 295.21. Prohibition against payments or gratuities. A travel agent 
shall make no payments nor extend gratuities of any kind, directly or in- 
directly, to any member of a chartering organization whether in relation to 
air transportation or otherwise. Nothing in this section shall restrict a travel 
agent from offering to each member of the charter group such advertising 
and good will items as are customarily extended to individually ticketed 
passengers (e.g., a canvas traveling bag or a money exchange computer). 
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§ 295.22 Statement of supporting information. Travel agents shall 
execute, and furnish to air carriers, Section A of Part II of the Statement of 
Supporting Information attached hereto and made a part hereof, at such time 
prior to flight as required by the carrier to afford it due time for review 


thereof. 


Requirements Relating to the Chartering Organization 


§ 295.30 Solicitation of charter participants. As the following terms 
are defined in § 295.2, members of the charter group may be solicited only 
from among the bona fide members of an organization, club or other entity, 
and their immediate families, and may not be brought together by means of 
a solicitation of the general public. : 

§ 295.31 Passengers on charter flights. Only bona fide members of the 
charterer, and their immediate families (except as provided in § 295.32), may 
participate as passengers on a charter flight. The charterer must maintain a 
Board repre- 


| 
sentative, which shows the date each person became a member.> Where the 
charterer is engaging round-trip transportation, one-way passengers shall not 
participate in the charter flight except as provided in § 295.14(f). When 


more than one round-trip is contracted for, intermingling between flights 


central membership list, available for inspection by the carrier or 


or reforming of planeload or less than planeload groups shall not be per- 
mitted and each charter group shall move as a unit in both directions. 


§ 295.32 Participation of immediate families in charter flights. The 
immediate family of any bona fide member of a charter organization may 
participate in a charter flight: Provided, however, That this section shall not 
apply to study group charters as defined herein ($ 295.2(m)). 
SN Ee 


3 Where the charter is based on employment in one entity or study status at a college, Tecords 
of the corporation, agency or college will suffice to meet this requirement. | 
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§ 295.33 Charter costs. (a) The costs of charter flights shall be pro- 
rated equally among all charter passengers and no charter passenger shall be 
allowed free transportation; except that (1) children under twelve years of 


age may be transported at a charge less than the equally prorated charge; 
(2) children under two years of age may be transported free of charge. 


(b) The charterer shall not make charges to the charter participants 
which exceed the actual costs incurred in consummating the charter arrange- 
ments, nor include as a part of the assessment for the charter flight any 
charge for purposes of charitable donations. All charges related to the charter 
flight arrangements collected from the charter participants which exceed the 
actual costs thereof shall be refunded to the participants in the same ratio 
as the charges were collected. 


(c) Reasonable administrative costs of organizing the charter may be 
divided among the charter participants. Such costs may include a reasonable 
charge for compensation to members of the charter organization for actual 
labor and personal expenses incurred by them. Such charge shall not exceed 
$300 (or $500 where the charter participants number more than 80) per 
round-trip flight. Neither the organizers of the charter, nor any member of 
the chartering organization, may receive any gratuities or compensation, direct 
or indirect, from the carrier, the travel agent, or any organization which pro- 
vides any service to the chartering organization whether of an air transporta- 
tion nature or otherwise. Nothing in this section shall preclude a member of 
a chartering organization who is the carrier’s agent from receiving a commis- 
sion from the carrier (within the limits of § 295.15), or prevent any member 
of the charter group from accepting such advertising and good will items as 
are customarily extended to individually ticketed passengers (e.g., a canvas 
traveling bag or a money exchange computer). 


(d) If the total expenditures, including among other items compensa- 
tion to members of the chartering organization, referred to in paragraph (c) 
of this section, but exclusive of expenses for air transportation or land tours, 
exceed $750 per round-trip flight, such expenditures shall be supported by 
properly authenticated vouchers. 
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§ 295.34 Statements of charges. Any announcements or statements by 
the charterer to prospective charter participants of the anticipated individual 
charge for the charter shall clearly identify the portion of the charges to be 
separately paid for the air transportation, for the land tour, and for the 


administrative expenses of the charterer. 


§ 295.35 Passenger manifests. (a) Prior to each one-way or round-trip 


flight a manifest shall be filed by the charterer with the air carrier showing 
the names and addresses of the persons to be transported and specifying the 
relationship of each such person to the charterer (by designating opposite 

his name one of the three relationship categories hereinafter described). The 
manifest may include “stand by” participants (by name, address and relation- 
ship or charterer). 


(b) The relationship of a prospective passenger shall be classified under 
one of the following categories and specified on the passenger manifest as 
follows: 


(1) A bona fide member of the chartering organization at the time the 
organization first gave notice to its members of firm charter plans and will 
have been a bona fide member of the chartering organization for at least six 
months prior to the starting flight date. Specify on the passenger manifest 
as “(1) member.” 


(2) The spouse, dependent child or parent of a bona fide member who 
lives in such member’s household. Specify on the passenger manifest as 
“(2) spouse” or “(2) dependent child” or “(2) parent.” Also give name and 


address of member relative where such member is not a prospective passenger. 


(3) Bona fide members of entities consisting only of persons from a 
study group, or a college campus, or employed by a single Government agency, 
industrial plant, or mercantile company, or persons whose propased participa- 
tion in the charter flight was permitted by the Board pursuant to request 
for waiver. Specify on the passenger manifest as “(3) special” or “(3) mem- 
ber” (where participants are from a study or campus group or from a 
Government agency, industrial plant or mercantile company). 
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(c) In the case of a round-trip flight, the above information must be 


shown for each leg of the flight and any variations between the eastbound 


and westbound trips must be explained on the manifest. 


(d) Attached to such manifest must be a certification, signed by a duly 


authorized representative of the charterer, reading: 


The attached list of persons includes every individual who may parti- 
cipate in the charter flight. Every person as identified on the attached 
list (1) was a bona fide member of the chartering organization at the 
time the chartering organization first gave notice to its members of firm 
charter plans, and will have been a member for at least six months 
prior to the starting flight date, or (2) is a bona fide member of an 
entity consisting of (a) students and educational staff of a single school, 
or (b) employees of a single Government agency, industrial plant, or 
mercantile establishment, or (3) is a person whose participation has been 
specifically permitted by the Civil Aeronautics Board, or (4) is the spouse, 
dependent child, or parent of a person described hereinbefore and lives 
in such person’s household, or (5) is a bona fide participant in a study 
group charter. 


Signature 


§ 295.36 Statement of supporting information. Charterers shall execute 
and furnish to air carriers Section B of Part II of the Statement of Support- 
ing Information, attached hereto and made a part hereof; at such time prior 
to flight as required by the carrier to afford it due time for review thereof. 


SUBPART B—PROVISIONS RELATING 
TO SINGLE ENTITY CHARTERS 


§ 295.39 Applicability of subpart. This subpart sets forth the special 
rules applicable to single entity charters. 


§ 295.40 Tariffs to be on file. The provisions of § 295.13 shall apply 
to charters under this subpart. 
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§ 295.41 Terms of service. (a) The total charter price and other terms 
of service shall conform to those set forth in the applicable tariff filed in 
accordance herewith and the contract shall be for the entire capacity, or less 
than the entire capacity as defined in $ 295.2(b(2), of one or more aircraft. 
(b) The terms of service prescribed in § 295.14(b), (c), and (d) shall 
be applicable in the case of single entity charters. 
§ 295.42 Commissions paid to travel agents. No direct air carrier shall 
pay a travel agent any commission in excess of five percent of the total 
charter price or more than the commission related to charter flights paid to 


an agent by a carrier certificated to fly the same route, whichever is greater. 


SUBPART C—PROVISIONS RELATING 
TO MIXED CHARTERS 


§ 295.50 Applicable rules. The rules set forth in Subpart A of this 


part shall apply in the case of mixed charters. 


SUBPART D—PROCEDURE FOR ADVISORY 
OPINION ON THE ELIGIBILITY OF A CHARTERER 

§ 285.60 Advisory opinion. An air carrier or prospective charterer may 
request an advisory opinion from the Bureau of Economic Regulation, Civil 
Aeronautics Board, Washington, D. C., 20428, regarding the eligibility of the 
prospective charterer to obtain charter service in accordance with this part. 
The Bureau’s opinion will be based on the representations submitted and shall 
not be binding upon the Board in any proceeding in which the lawfulness of 
the respective charter may be in issue. Such representations should include as 
much of the information specified by Section B, Part II, of the Statement of 
Supporting Information as is available to the person requesting the advisory 
opinion. | 


Note: The reporting requirements contained herein have been approved by the Bureau of 
the Budget in accordance with the Federal Reports Act of 1942. 
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Statement of Supporting Information * 


Part I-To be completed by air carrier for each single entity, mixed, or 


pro rata charter. (Where more than one round-trip flight is to be performed 


under the charter contract, clearly indicate applicability of answers.) 


1. Name of transporting carrier: 

2. Commencement date(s) of proposed flight(s): 
(a) Going 

(b) Returning 

3. Points to be included in proposed flight(s): 
(a) From to 

(b) Returning from to 


(c) Other stops required by charterer: 


(d) Technical stops required by carrier: 
a ne 


¢e_Lamedscocthn 2: EE ————————— 
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4. (a) Type of aircraft to be used: 
(b) Seating capacity: 


(c) Number of persons to be transported: 


5. (a) Total charter price: 


(b) Does the charter price conform to tariff on file with the Board? 


¥ This must be retained’ by the air carrier for two years pursuant to the requirements of Part 249, 
but open to Board inspection, and to be filed with the Board on demand. 


Appendix Cc 
Page 19 of 25 


(c) If pro rata or mixed charter, explain construction of charter price 
in relation to tariff on file with the Board. (In case of mileage tariff, show 
mileage for each segment involved and indicate whether segment is live or 
ferry.) 2 


6. (a) Has the carrier paid, or does it contemplate the payment of any 


commissions, direct or indirect, in connection with the proposed flight? 
[] Yes [] No | 
(b) If “yes,” gives names and addresses of such recipients ‘and indicate 
the amount paid or payable to each recipient. If any commission to a travel 
agent exceeds 5 percent of the total charter price, attach a statement justifying 
the higher amount under this regulation. 


oo 


i 


7. (a) Will the carrier or any affiliate provide any services or perform 


any functions in addition to the actual air transportation? [ ] Yes [ ] No 


(b) If “yes,” describe services or functions: ———W———_____ 


i EE nD 


a 


8. Name and address of charterer: 


i 


9. If charter is single entity, indicate purpose of flight: 


i 


ne EEE EEE 


10. On what date was the charter contract executed? 


11. If the charter is pro rata, has a copy of Part 295 of the Civil Aero- 
nautics Board’s Economic Regulations been mailed to or delivered to the 


prospective charterer? [ ] Yes {[ ] No 
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Part II-To be completed for pro rata or mixed charters only. 

Section A—To be supplied by travel agent, or, where none, by the air 
carrier or an affiliate under its control where either of the latter performs or 
provides any travel agency function or service (excluding air transportation sales 
but including land tour arrangements). 


1. What specific services have been or will be provided by agent to 
charterer on a group basis? 


i 


2. What specific services have been or will be provided by agent to 
individual participants in the proposed charter? 


3. Has the agent; or, to his knowledge, have any of his principals, officers, 
directors, associates or employees compensated any member of the chartering 
organization in relation either to the proposed charter flight or any land tour? 

[ ] Yes {] No 


4. Does the agent have any financial interest in any organization rendering 
services to the chartering organization? [ ] Yes [ ] No _ If answer is 
“ves,” explain: 


Warranty ! 


represent and warrant that I have acted with 
(Name) 


regard to this charter operation (except to the extent fully and specifically 
explained in Part II, Section A) and will act with regard to such operation 


in a manner consistent with Part 295 of the Board’s Economic Regulations. 


(Signature and address of 
travel agent or, if none, of 
authorized official of air carrier 


1 Whoever, in any matter within the jurisdiction of any department or agency of the United States know- 
ingly and willfully falsifies, conceals or covers up by any trick, scheme or device a material fact, or makes any 
false, fictitious or fraudulent statements, or representations, or makes or uses any false writing or document 
knowing the same to contain any false, fictitious or fraudulent statement or entry, shall be fined not more 
than $10,000 or imprisoned not more than 5 years, or both. Title 18, U.S.C. § 1001. 
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where such carrier or an 

affiliate under its control per- 
forms any travel agency function 
or service (excluding air trans- 
portation sales but including land 
tour arrangements).).: 


Section B—To be supplied by charterer: | 
1. Description of chartering organization, including its objectives and 
purposes: en ie ee 


ee —— 


2. What activities are sponsored by the chartering organization? 
eee — ee 
ie a I a 


3. When was the organization founded? | 


ee ee ——————_____ nnn nnn 


| 
4. Qualification or requirements for membership in organization and 
membership fee, if any: SR Ea hein So aS 
5. Has there been any reference to prospective charter flights in 
soliciting new members for the chartering organization? [ ] Yes | [ ] No 


6. If total membership in the chartering organization is less'than 1,000, 
submit list showing names and addresses of members in good standing.? If 
total membership in the chartering organization is 1,000 or more, state where 


a list of members is available for inspection. 


7. Attach list of prospective passengers, showing for each: Name, 
address, and whether a member of chartering organization or relationship to 
i 
2 Not applicable to college campus or study-group charters, nor to charters limited to employees ofa 
single Government agency, industrial plant or mercantile company. ! 
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a member of chartering group. (NOTE: This is a list of prospective 
passengers and does not necessarily have to represent the passengers actually 


carried. 
8. Purpose of trip: ———————————_$_$_$_$€T9? 


SS SS eee 
9. What are requirements for participation in charter? 

ee 
10. How were prospective participants for charter solicited (attach any 

solicitation material)? _ 


SS eee 


11. Will there be ‘any participants in the charter flight other than 
(1) members of the chartering organization or (2) spouse, dependent children, 
and parents of a member of the chartering group, residing in the same house- 
hold with the member? [] Yes [] No 

12. Will there be any members of the chartering organization participating 
in the charter who will have been members of the organization for a period 
of less than six months prior to flight date? [] Yes {[ ] No If answer 
is “yes,” give names of participants who will not have been members for six 
months and justify (see § 295.2(k) ): 
ie 
ee 


ee 
13. If there is any intermediary involved in the charter, other than the 
travel agent whose participation is described in Part II, Section A, submit 


name, address, remuneration and scope of activity: 
a ee en 


i 


14. Estimated receipts: 
(Pro rata charge) 


(Number of passengers) 


(Estimated receipts from charter) 
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Estimated receipts from other sources, if any: 
a a ee 
Explain: 2 


nnn LEE SEED 
(a) Total receipts: $ Sr er ee 


| 
Estimated expenditures, including aircraft charter (separately itemize air 
transportation, land tour, and administrative expenses); 


Item Amount Payable to 


(b) Total Expenditures: $ ee ee es 


Explain any difference between (a) and (b): | 
| 
SE eee eS 
15. Are any of the expenses included in Item 14, above, to be paid to 
any members of the chartering organization? [ ] Yes [ ] No 


If “yes,” state how much, to whom and for what services: 


16. Is any member of the chartering organization to receive any com- 
pensation or benefit directly or indirectly from the air carrier, the travel 
agent, or any organization providing services in relation to the air or land 
portion of the trip? [] Yes [] No If “tyes,” explain fully: 
SS 


i —— 


17. Will any person in the group (except children under two years) be 


transported without charge? [ ] Yes [ ] No 


18. Will charter costs be divided equally among charter participants, 
except to the extent that a lesser charge is made for children under twelve 
years old? [ ] Yes { ] No 
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19. Separately state for the outbound and inbound flights the number of 


one-way passengers anticipated to be transported in each direction: 


20. If more than one round trip is contracted for, will each group move 


as a unit in both directions? [ ] Yes [ ] No 


21. If transatlantic charters have been performed for organization during 


past 5 years, give dates and name of carrier performing charters: 


22. Has a copy of Part 295, “Transatlantic Supplemental Air Trans- 
portation,” of the Economic Regulations of the Civil Aeronautics Board 


been received by the charterer? [ ] Yes [ ] No 


Warranty of Charterer 
and ee ee eserepresent 
(Name) (Name) 
and warrant that the charterer has acted with regard to this charter operation 
(except to the extent fully and specifically explained in Part II, Section B), 
and will act with regard to such operation, in a manner consistent with 
Part 295 of the Board’s Economic Regulations. 


(Signature of person within 
organization in charge of 
charter arrangements.) 


(Signature and title of officer. This 
should be the chief officer of the 
chartering organization except in the 
case of a school charter, in which 
case the warranty must be by a 
school official not directly involved 
in charter.) 
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Warranty of Air Carrier 

To the best of my knowledge and belief all the information presented 
in this statement, including but not limited to, those parts warranted by the 
charterer and the travel agent, is true and correct. I represent and warrant 
that the carrier has acted with regard to this charter operation (except to the 
extent fully and specifically explained in this statement or any attachment 
thereto) and will act with regard to such operation in a manner consistent with 
Part 295 of the Board’s Economic Regulations. 

| 


(Signature and title of authorized 
official of air carrier.) 
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76 Stat. 143, 49 U.S.C. § 1301(33) 
DEFINITIONS 


Sec. 101. As used in this Act, unless the content otherwise requires— 


* * * 


(33) “Supplemental air transportation” means charter trips, including 
inclusive tour charter trips, in air transportation, other than the transportation 
of mail by aircraft, rendered pursuant to a certificate of public convenience 
and necessity issued pursuant to section 401 (d) (3) of this Act to supple- 
ment the scheduled service authorized by certificates of public convenience 
and necessity issued pursuant to sections 401(d)(1) and (2) of this Act. 
Nothing in this paragraph shall permit a supplemental air carrier to sell or 
offer for sale an inclusive tour in air transportation by selling or offering for 
sale individual tickets directly to members of the general public, or to do so 
indirectly by controlling, being controlled by, or under common control with, 
a person authorized by the Board to make such sales. : 
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76 Stat. 143, 49 U.S.C. § 1371 ae 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


Certificate Required 
Sec. 401 [49 U.S. Code 1371]. (a) No air carrier shall engage in any 
air transportation unless there is in force a certificate issued by’ the Board 


authorizing such air carrier to engage in such transportation. 


Issuance of Certificate 


(3) In the case of an application for a certificate to engage in supple- 
mental air transportation, the Board may issue a certificate, to any applicant 
not holding a certificate under paragraph (1) or (2) of this subsection, 
authorizing the whole or any part thereof, and for such periods, as may be 
required by the public convenience and necessity, if it finds that the appli- 
cant is fit, willing, and able properly to perform the transportation covered 
by the application and to conform to the provisions of this Act and the 
tules, regulations, and requirements of the Board hereunder. Any certificate 
issued pursuant to this paragraph shall contain such limitations as the Board 
shall find necessary to assure that the service rendered pursuant thereto will 
be limited to supplemental air transportation as defined in this Act. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,111 


TRANS INTERNATIONAL AIRLINES, INC., 
Petitioner, 
v. 
CIVIL AERONAUTICS BOARD, 


Respondent. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF ISSUES PRESENTED 


In respondent's view, the only question present in this proceed- 


ing is whether the Board reasonably interpreted its charter regulations 


as prohibiting the offering of affinity charters to the stockholders 


of a general business corporation. 


The present case has not previously been before this Court. 


COUNTERSTATEMENT OF THE CASE 
Trans International Airlines, Inc. (TIA), a supplemental air carier 


authorized to engage in charter operations only, seeks judicial review 


of Civil Aeronautics Board Order 69-5-124 (May 27, 1969) (R. 112-21). 
By that order, the Board, in response to TIA's request for ai declaratory 


ruling, held that the shareholders of Transamerica Corporation (the 
| 


a 
corporate parent of TIA) were not a charterworthy organization under 
the Board's regulations and that charters to such shareholders were 
illegal. At the same time, in order to avoid hardship to the traveling 
public, the Board granted TIA an exemption authorizing it to perform two 
charters for Transamerica shareholders on May 16 and 24, but denied an 
exemption to perform three other charter flights carrying Transamerica 
shareholders at later dates. 
The Board's Charter Regulations 

A brief discussion of the Board's charter regulations is essential 
to an understanding of this proceeding. TIA is a supplemental air carrier 
nd its operating authority is limited by the Federal Aviation Act to 
"charter trips". [§101(33), 49 U.S.C. 1301(33), infra, p. 25 ..] That 
term is not defined by the statute, and indeed, this Court has held that 
Congress specifically left the task of evolving a satisfactory definition 
for "charter trips” to the ee Accordingly, the Board has adopted 
regulations which define, with as much precision as possible, the scope 
of the authority which has been granted to the supplemental air carriers. 


Those regulations are intended to allow the supplemental carriers con- 


siderable freedom with which to engage in profitable operations while 


simultaneously preserving the distinction between legitimate charter 
transportation (in which the supplementals can engage) and individually 
1/ American Airlines, Inc. v. Civil Aeronautics Board, 121 U.S. 


App. D.C. 120, 348 F.2d 349 (1965); American Airlines, Inc. v. Civil 
Aeronautics Board, 125 U.S. App. D.C. 6, 365 F.2d 939 (1966). 


| 
| 
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ticketed transportation (which is the sole preserve of the regular route 


carriers). This Court has twice been called upon to resolve disputes af 
2 
concerning the scope of the supplemental carriers! operating authority. 


This case arises under Part 295 of the Board's Economic Regulations 


(14 C.F.R. 295, infra, Appendix C, pp. ae ) which pertains to trans- 


atlantic supplemental air transportation. The regulations delineate 
the several types of charter flights which the supplemental carriers may 
offer--pro rata, single entity, mixed, and inclusive tour. We are here 
concerned with pro rata charters, defined by the syeiistiers charters 
"the cost of which is divided among the passengers transported." 

(14 C.F.R. 295.2(c) and 208.3(h)). For example, a group aren from 
members of the local Elks Club could travel on a charter flight to 
Europe with each member of the group bearing a proportionate share of 


the total cost of the flight. 


2/ Thus, in American Airlines, Inc. v. Civil Aeronautics Board, 
121 U.S. App. D.C. 120, 348 F.2d 349 (1965) this Court affirmed the 
Board's authorization of "split-charters" in which several charter groups 
are carried on a single aircraft. In American Airlines, Inc. v. Civil 
Aeronautics Board, 125 U.S. App. D.C. 6, 365 F.2d 939 (1966) this Court 
affirmed the Board's authorization of "inclusive tour charters" in which 
the aircraft is chartered to a tour operator who, in turn, sells individual 
inclusive, or "package", tours to members of the public. 

| 

3/ Similar regulations governing supplemental air transportation in 
all other parts of the world are contained in Part 208 (14 C.F.R. 208, 
infra, Appendix B, pp.29-41). Although this case arose specifically under 
Part 295, the Board's declaratory order interprets both regulations and we 
have included parallel citations to the corresponding provisions of Part 208. 


4/ Pro rata charters, which may be offered only to groups having some 
affinity, are to be distinguished from inclusive tour charters where the 
aircraft is chartered to a tour operator who puts together a package tour-- 
including air and surface transportation, accommodations, and other 
services--which he then sells directly to the public at large. Thus, 

(footnote continued) 


-4- 
Pro rata charters have created difficulties in the administration 
of the Board's charter policy in two respects. One difficulty arises 
from the ease with’ which spurious organizations may be formed, in which 
a number of individuals, otherwise unrelated to one another, are brought 
together primarily for the purpose of obtaining individual transportation 
in the guise of affinity charters. The other difficulty lies in the fact 
that there are many legitimate organizations which are so large and so 
diffuse in their membership as to be indistinguishable from the general 
public, as e.g., all the members of a particular religion. If the Board 
were to allow charter groups to be drawn from either type of organiza- 
tion, the distinction between legitimate charter trips, on the one hand, 
and individually-ticketed travel, on the other hand, would soon collapse. 
The Board has never attempted to define the term "charterworthy" 
or to draft a formula which can be applied with mathematical precision 
to the facts of individual cases. On the contrary, it is clear that the 
if the Transamerica shareholders involved in this proceeding had been 
solicited as individuals by a tour operator for participation in an 
inclusive tour charter there would have been no question as to their 
"eligibility" for'transportation by TIA under charter to the tour opera- 
tor. We add that the inclusive tour charter regulations (14 C.F.R. 378) 
require that the charter participants travel together throughout the trip 
and make a minimum of three overnight stops at places more than fifty 
miles apart. In addition, the tour price must include, at a minimum, 
all hotel accommodations and all necessary air and surface transportation. 
The price must beiset at no less than 110% of the lowest available round- 
trip fare offered: by a regular route carrier. The regulations are thus 
designed to avoid. the offering of individually-ticketed travel as charter 


trips. See American Airlines, Inc. v. Civil Aeronautics Board, 125 U.S. 


App. D.C. 6, 365 F.2d 939, 946-48 (1966). 
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question of whether an individual organization is eee frequently 
can be resolved only through the exercise of judgment and the Board has 
always insisted that its regulations provide only "the general frame- 

work within which to judge the charterworthiness of the cases on their 
own facts." C.A.B. Regulation ER-326, 26 Fed. Reg. 3628, 3631 (1961). 

In order to assist in the resolution of doubtful cases, the Board has 
established a procedure whereby prospective chartering orgenizations 

and the supplemental carriers can obtain advisory staff opinions as to 

the eligibility of the prospective charterer. (14 C.F.R. 2951.60.) 

Also, the Board has incorporated in its regulations certain minimum 
standards to which an organization must conform if it is to be considered 
charterworthy. Thus, the regulations provide that the Seren must 
maintain a central membership list available for inspection by, the carrier 
and the Board, so that the charter group can be limited to aptoes members 
of the organization and their immediate families. (14 C.P.R. 295.31 and 


208.211.) In addition, persons who have joined the organization "nerely 


to participate in the charter" are not considered to be bona fide members 


| 
of the chartering organization. (14 C.F.R. 295.2(k) and 208.3(q).) Pre- 


sumptively, persons who have joined the organization since the announce— 

ment of firm charter plans are not bona fide members. (14 C.F.R. 295.2(k) 

and 208.3(q).) Moreover, under the Transatlantic regulations, persons who 
| 


have not been members of the organization for six months at the departure 


of the charter flight are presumed not to be bona fide members. (14 C.F.R. 


a(S 
295.2(k).) Most important for our purposes, however, is the pro- 
vision which prohibits the solicitation of charter participants from 
the general public (14 C.F.R. 295.30 and 208.210.) "Solicitation of 
the general public" is defined as, inter alia, 

"The solicitation, without limitation, of the members of 

an organization so constituted as to ease of admission to 

membership, and nature of membership, as to be in substance 

more in the nature of a segment of the public than a private 

entity." 14 C.P.R. 295.2(1)(2) and 208.3(p) (2). 

The Transamerica Stockholder Charter Program 

Early in 1968, Transamerica Corporation and TIA established a 
program of charter flights for the stockholders of the former and began 
to solicit those stockholders for participation in the proposed flights. 
This action was predicated upon the advice of TIA's counsel that the 
shareholders of Transamerica were a charterworthy affinity group within 
the meaning of the Board's regulations. 

In response to a third party inquiry as to the legality of these 
proposed charter flights, the Board's General Counsel issued an opinion 
in August 1968 (R. 119-21). His opinion stated that charter groups formed 
solely from owners of stock in a large, publicly held corporation, such 

At one time the Board arbitrarily limited the size of organi- 
zations which would be considered charterworthy. This restriction 
was abandoned inifavor of a more flexible approach upon the adoption of 


the six-month membership rule and the requirement that the organization 


maintain a central membership list. Transatlantic Charter Investigation, 
40 C.A.B. 233, 270-71 (1964). 


6/ Participation was limited to persons in whose name stock was 
listed when firm! charter plans were announced and who thus would have 
been shareholders during a period more than six months prior to de- 
parture of the proposed flights. 


=e 
as Transamerica, do not meet the requirements of Parts 208 and 295 

of the Board's Economic Regulations. He pointed out that the term 
charter denotes a distinction between group travel by persons having 
some community of interest or unifying relationship, and individual 
travel by the general public. He concluded that the ownership of 
stock, as here, does not represent a unifying relationship sufficient 


to differentiate the stockholders from the general public, and, accord— 


ingly, that Transamerica's shareholders were not a charterworthy affinity 


group. 

Solicitation for the charters continued even after issuance of the 
General Counsel's eee On October 28, 1968, the Director of the 
Board's Bureau of Enforcement advised TIA that its proposed charter 
flights might involve violations of the Board's Economic Regulations 
and requested advice from TIA as to action to be taken to eae compli- 
ance with those regulations and with the Federal Aviation Act (R. 67). 
As a result of the Director's letter, counsel for TIA met with the 
Board's staff in November 1968. That meeting did not resolve the con- 
flicting views. Thereafter, on January 22, 1969 TIA filed (in Docket 


20671) a petition for a declaratory order asking the Board to rule that 


the Transamerica shareholders constituted a charterworthy organization, 


| 
7/ TIA claims that no new charter trips were added to the original 
program of flights after the opinion was issued and that some of its 
flights were cancelled (Pet. Br. 9). However, Transamerica continued 
to solicit passengers for the remaining trips (R. 7). 


=o 
or to waive the applicable regulations to permit TIA to conduct such 
charter flights (R. 1-86). Subsequently, TIA orally requested that a 


ruling on this petition be held in abeyance (R. 123). 


On May 9, 1969, TIA applied for an emergency exemption to operate 
8 


five flights (Docket 20983). (R. 89-92.) Five days later, on May 14, 
1969, the Board voted to grant TIA an exemption to operate the first 
two of the proposed flights and to deny an exemption for the other 
flights. TIA was’ advised of this result orally on the same day in 
order to permit it to protect the interests of the travelers. 
The Board's Order 
On May 27, 1969 the Board adopted Order 69-5-124 (R. 112-21) which 


formally embodied the vote of May 14, 1969. The Board found that 


8/ TIA's action was prompted by the Belgian Government's inquiry, 
addressed to the Board, asking whether TIA's proposed charters conformed 
to Part 295 of the Board's Economic Regulations. At that point TIA had 
already operated four charter trips before obtaining a declaratory ruling 
and without an exemption or any other authority to conduct such trips 
(Pet. Br. 10). 


9/ TIA complains that the Board delayed in issuing a declaratory 
order because it was uncertain as to what position to take. The record 
shows, however, that in this period petitioner filed a host of contra- 
dictory papers, as follows: 


(1) Request for withdrawal of the petition for a declaratory 
order (May 13). (R. 87). 

(2) Request for withdrawal of application for an emergency 
exemption (May 15). (R. 97). 

(3) Withdrawal of earlier withdrawal of the petition for a 
declaratory order (May 16). (R. 88). 

(4) Petition for reconsideration of the Board's decision on TIA's 
application for an emergency exemption (May 16).(R. 98-99). 
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Transamerica's shareholders do not constitute a charterworthy affinity 
group under the Board's regulations. Charters may not be formed as a 
result of a solicitation from the general public. The Board stated 
that stockholders of a widely held public corporation are a segment of 
the general public and have no unifying relationship as panyeen one 
another. Consequently, a group solicited from the stockholders of a 
particular corporation is solicited from the general public and does 
not qualify for a charter under the Board's regulations. | 

The Board granted an exemption permitting operation at of TIA's 
charter flights scheduled for May 16 and May 24, 1969, in order to avoid 
public hardship stemming from cancellation of the flights and because the 
public interest would best be served by permitting the flights with 
imminent departures to operate. However, the Board Patused co grant an 
exemption for the remaining three flights. Finally, the Board expressed 
deep concern over TIA's failure in the eight months since the issuance 
of the General Counsel's opinion to inform prospective passengers on 
the charter flights of the problems and risks involved in the operation 


of the flights so that they would be aware of the difficulties inherent 


in their position. | 


On May 29, 1969, TIA filed a petition for review of Order 69-5-124 


| 
both in regard to the Board's declaratory ruling as to the charter- 


worthiness of Transamerica's shareholders as a group. and the Board's 
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refusal to grant an exemption to conduct three of the five remaining 
flights. On the same day TIA filed a motion for stay of the Board's 
order. This Court denied the motion for stay on June. 11, 1969. 
ARGUMENT 
Introduction 
This dispute iconcerns the extent to which the Board is free 
to interpret its regulations as they pertain to the scope of the 
operating authority of the supplemental air carriers. Specifically, 
the dispute centers on the Board's ruling in Order 69-5-124 (R. 112-21) 
that the stockholders of the Transamerica Corporation, a widely held 
general business corporation, are a segment of the general public having 
no affinity or unifying relationship, one to the other, and thus that 
they do not constitute a charterworthy organization and may not charter 
aircraft from the supplemental carriers. 
Congress has' authorized the Board to certificate two basic types 
of air carriers. ‘The first of these, the regular route carriers, provide 
scheduled point-to-point transportation which is available to the general 
public on an individual-ticket basis. These carriers are the basic element 
of our air transportation system. The second type of carrier is the supple- 
mental. As their name implies, they are restricted by statute to the pro- 
vision of services "to supplement the scheduled service" provided by the 


route carriers. (49 U.S.C. 1301(33), infra, p. 25.) The statute thus 


restricts the supplemental carriers to the performance of "charter trips." 


-lu- 
Congress did not define the term "charter trips" and, as this 
Court has held on two oceasions, the Board has very broad discretion 


to define that term and thus sagas the scope of the supplemental 
10 | 
carriers! operating authority. To that end, the Board has adopted 


regulations which spell out with as much eval as possible the sorts 
all, | 
of organizations which are "charterworthy." As the Board has fre- 


quently stated, the purpose of its charter regulations is to preserve 
the integrity of the charter concept and to protect the individually- 


ticketed services of the scheduled carriers from undue diversion of 
12/ 
traffic and revenue. Thus, its constant goal has been to prevent 


10/ American Airlines, Inc. v. Givil Aeronautics Board, 121 U.S. 
App. D.C. 120, 348 F.2d 349 (1965); American Airlines, Inc.| v. Civil 
Aeronautics Board, 125 U.S. App. D.C. 6, 365 F.2d 939 (1966). See also 
Pan American World Airways, Inc. v. Civil Aeronautics Board, 380 F.2d 


770 (C.A. 2, 1967), aff'd by an equally divided court, 391 U.S. 461 
(1968) . 


11/ The route carriers have attempted to impose narrow limitations 
on the authority of the supplemental carriers. Thus, they opposed the 
authorization of split charters in American Airlines Inc. 'v. Civil 
Aeronautics Board, 121 U.S. App. D.C. 120, 348 F.2d 349 (1965) and the 
authorization of inclusive tour charters in American Airlines, Inc. v. 
Civil Aeronautics Board, 125 U.S. App. D.C. 6, 365 F.2d 939 (1966). The 
supplemental carriers, of course, urge the expansion of their authority 
as, @.g., in this proceeding. Recently, many of the supplementals have 
jointly sought a rulemaking proceeding directed towards the authorization 
of charters to many additional types of individuals and groups, including 
the stockholder charters involved here. Joint Petition of Certain Supple- 


mental Air Carriers for Institution of a Rulemaking Proceeding, C.A.B. 
Docket 21255. 


12/ "(t]he significant element of the charter concept iis the mainte- 
nance of a distinction between group and individually ticketed travel." 
Transatlantic Charter Investigation, 40 C.A.B. 233, 270 (1964). Accord, 
American Airlines, Inc. v. Civil Aeronautics Board, 125 U.S. App. D.C. 6, 
365 F.2d 939 (1966); C.A.B. Regulation ER-326, 26 Fed. Reg, 3628 (1961). 
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the offering of individual travel to the general public in the guise 

of legitimate charter trips and to that end the Board has prohibited, 

by regulation, the solicitation of charter participants from the general 
public or from organizations "so constituted as to ease of admission to 
membership, and nature of membership, as to be in substance more in the 
nature of a segment of the public than a private entity." (14 C.F.R. 
295.2(1)(2) and 208.3(p) (2) -) 

Petitioner contends that until the Board's order of May 27, 

1969, the regulations clearly permitted charter groups to be drawn 
from the stockholders of a public corporation. Petitioner further 
contends that the Board, in an adjudicatory proceeding and without pro- 
viding notice or an opportunity to comment, changed the existing regu- 
lation so as to preclude the operation of such flights. 

In fact, however, the Board's regulations do not suggest that the 
stockholders of a general business corporation are charterworthy. Al- 
though they prohibit the solicitation of charter participants from organi- 
zations "in the nature of a segment of the public," they are silent on the 
precise point of whether stockholders fall into that category. Accord- 
ingly, when the Board was presented with the question it was required 
to interpret its regulations in light of their terms and underlying 
purpose. We think it clear that the Board's ruling was well within 
the range of discretion permitted an agency in interpreting its own 
regulations and, moreover, that the Board's decision was in harmony not 
only with the Board's responsibility to define the term "charter trips" 


but also to maintain the statutory distinction between group and indi- 


vidually-ticketed travel sought to be perpetuated by the charter regulations. 


Sn) S 

Furthermore, the language of the regulation and the precedents 
on which TIA seeks to rely are inappropriate. Only amnieveee of a 
business entity have been brought within the ambit of potentially charter- 
worthy groups by the Board's regulations. It is erroneous, therefore, to 
argue that the Transamerica stockholders are charterworthy simply because 
they have a relationship to a business entity. Nor do the Greenbelt 
cases, in which the Board approved the operation of charter flights for 
the members of a consumer cooperative, support petitioner's position 
either explicitly or by implication. : 

Finally, nothing in the Administrative Procedure Act precludes 


the Board from interpreting its regulations as the need arises on an 


d hoe basis in response to a petition for a declaratory ruling such 


as that requested by petitioner here. We demonstrate that the Board's 


ruling was in harmony with its regulations and its long-standing charter 


policy. Any contrary interpretation would permit the designation of so 
many other segments of the general public as charterworthy affinity 
groups as to destroy the balance between individually-ticketed and group 


travel in derogation of the statutory Sere aya between scheduled 
x | 


route carriers and supplemental air carriers. 


13/ At the threshold we are presented with the question! of whether 


the Board's declaratory ruling is justiciable. See Frozen Food Express 
v. United States, 351 U.S. 40 (1956); Abbott Laboratories v.| Gardner, 
387 U.S. 136, 148-56 (1967). Other declaratory orders of the Board have 
been held to be justiciable and we make no contention that this order 

is not. See Trans World Airlines, Inc. v. Civil Aeronautics) Board, 

339 F.2d 56 (C.A. 2, 1964), cert. denied, 382 U.S. 842 (1965); North- 
east Airlines, Inc. v. Givil Aeronautics Board, 345 F.2d 662; (C. A. 1, 


1965). 
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The Board's interpretation of its regulations 

was in harmony with those regulations and in 

accordance with its long-standing charter policy. 

Accordingly, its decision should be affirmed. 

Petitioner's basic contention is that, until the Board's order of 

May 27, 1969, the Board's regulations clearly provided that the stock- 
holders of a general business corporation constituted a charterworthy 
group and that the Board's ruling to the contrary was in fact an amend- 
ment of its regulations. In support of its position, however, TIA is 
unable to cite any provision of the Board's regulations which would 
indicate that stockholders! organizations are charterworthy. On the 
contrary, the Board's charter regulations have consistently prohibited 
the attempted formation of affinity charter groups through solicitation 
of the public and'there is nothing in those regulations which suggests 
that the stockholders of a general business corporation possess charac— 
teristics which set them apart from the public at large. Although the 
employees of business entities have been held to be charterworthy, the 
Board's business entity regulation has never included stockholders. Ig- 
noring these fatal defects petitioner instead attempts to rely on two 
"precedents" which, it says, demonstrate that the Board's decision is in 
conflict with its past practice. Petitioner's reliance is misplaced. 


TIA cited the Greenbelt cases as precedent for the proposition that 


the stockholders of a general business corporation form a charterworthy 


organization (Pet. Br. 25-27). Greenbelt Consumers Service, Inc. is a 


consumer cooperative, membership in which is generally available through 


the purchase of "shares of stock." On April 7, 1967, the Board authorized 
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| 
Standard Airways, another supplemental air carrier, to operate a single 


charter flight. for Greenbelt between Baltimore and the Bahamas. 
Standard Airways, Inc., Exemption, C.A.B. Order E-24956 (1967). 
That authorization, TIA alleges, indicates that stockholders’ are charter- 


worthy as such and constitutes a binding precedent which the Board was 


not free to disregard. 


In fact, however, the Board has never been squarely faced with 
| 


the question of whether the members of a consumer cooperative are charter- 
15/ ! 
worthy. As the Board noted herein, its decision in the Greenbelt 


case "did not discuss or rule on the charterworthiness of Greenbelt." 


(R. 116). The primary issue which was presented in the Greenbelt case 


by Standard's request for an exemption to operate the charter flight was 
not whether Greenbelt was a charterworthy organization but whether 


Standard should be allowed to operate a flight to the Bahamas, an area 


not included within the operating authority granted by its certificate 
of public convenience and necessity. In the course of its application, 


filed in Docket 18313, Standard asserted that Greenbelt was charterworthy 
| 
and described it as an "organization for the economic, educational, and 


social benefit of members. It operates a consumer grocery for the ex- 


clusive benefit of members. In addition, it sponsors and provides member 


social activities, including but not limited to, camping, gym, Singles, 


1Z/ A similar request was subsequently granted by the Board's staff 


under delegated authority. Standard Airways, Inc., Exemption, C.A.B. 
Order E-25947 (1967). 


15/ In two cases involving very large cooperatives in Switzerland, 
however, the Board has refused to approve the operation of charters. 
Balair AG, Statement of Authorization, 36 C.A.B. 934 (1962);, Globe Air 
Ltd., C.A.B. Order E-20581 (1964). 
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folk dancing and homemakers clubs for members." Those allegations 
were uncontested and Standard's application was not opposed. In 
routine fashion it was approved by the Board. In such circumstances 
it can hardly be said that the Board has made an authoritative ruling 
that members of consumer cooperatives form a charterworthy organiza- 
tion, much less that the stockholders of a general business corporation 
are charterworthy. 

In any event, the distinctions between the members of Greenbelt 
and the shareholders of Transamerica which the Board made in its order, 
make clear that the "affinity of the Greenbelt members is in marked 
contrast to that of the Transamerica shareholders . . ." (R. 116-17). 
Thus, in spite of the superficial similarity between the stockholders 
of general business corporations and the members of the Greenbelt co- 
operative, which similarity arises as the result of the fact that both 
are denominated stockholders, there are substantial distinctions between 
the two. Although the form might be similar, the substance is quite 
oe 

Petitioner's reliance on the so-called "business entity" doctrine 


is equally misplaced. (Pet. Br. 28-30). For many years the Board's 


16/ The situation here involved is in sharp contrast to the facts 


before the court in the City of Lawrence case, cited by TIA. Here the 
Board's decision ‘does not depart from the reasoning of earlier decisions 
nor has the Board reversed its holding in earlier cases involving es- 
sentially the same question. See City of Lawrence v. Civil Aeronautics 
Board, 343 F.2d 583 (C.A. 1, 1965). 


ms 37): 
Regulations included a presumption that any organization with 


membership exceeding 20,000 was indistinguishable from the general 


17/ | 
public. Over a period of time several exceptions wer carved out 


from the general rule so that, for certain types of organizations, the 

fact that their membership exceeded 20,000 did not in itself disqualify 

the organization from offering a charter program. Among the groups thus 

excepted were "business entities." C.A.B. Regulation ER-382, 28 Fed. Reg. 

| 

5293 (1963). Petitioner relies on this exception as prcof that the mem- 

bers of a business entity, taken together, have always been 

to be charterworthy. Hence, argues petitioner, the stockholders of the 

Transamerica Corperation constitute a charterworthy organization. 
Petitioner is mistaken. In the first place the "business entity" 

exception applied only to the employees of a business organitation and 


was never intended or stated to include stockhclders. Rather 


Board's discussion of the business entity doctrine in Order E-19426 


17/ The numerical restriction on the size of the chartering organi- 


zation was eliminated in the Transatlantic Charter Investigation, 40 
C.A.B. 233, 270-71 (1964). 


"The limitation on size of the chartering organization was 
intended to prevent diversion from scheduled service, on the 
theory that large organizations are almost, indistinguishable 

from the general public. However, we are cf the opinich 

that at this juncture the 6-month membership requirement. of 
§295.30 [footnete omitted] reinforced, as i+ will be, by, manda- 
tory maintenance of membership lis+s, constitutes a sufficiently 
substantial restriction of charter flights to the general public 
so as to render the numerical limitation unnecessary » » » This 
provision [requiring the maintenance of a central membership list] 
will aid the Board and the carrier in determining whether partici- 
pants in a pro rata charter are bona fide members of a group eligibl 
to charter, as distinguished from the general public." | 


18/ The Board's discussion of the business entity exception in 
Order E-19426 (IATA Charter Agreement, 38 C.A.B. 1054 (1963)\) was in- 
corporated by reference in the Preamble to Regulation ER~382, 28 Fed. 
Reg. 5293 (1963), on which petitioner relies. 
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makes clear, the exception was designed to allow the employees of a 
large company to participate in charter programs. There is nothing 
in the exception or in the Board's discussion of it which suggests 
that it was ever meant to apply to stockholders. As the Board said: 
"With regard to the 20,000-membership limitation, we feel that exemption 
therefrom for charters premised on employment by a business or Government 
entity is inherently desirable." (emphasis added) IATA Charter Agreement, 
38 C.A.B. 1054 ae Thus, although the employees of a business 
entity may be charterworthy, there is no precedent for the proposition 
that stockholders possess sufficient affinity to form a charterworthy 
organization which is distinct from the general public. 

Moreover, the exception for employees of business entities from 
the limitation on membership to a maximum of 20,000 employees did not 
confer charterworthy status on all business entities. (R. 116). The 
20,000 limitation was one of several technical requirements which an 
organization was required to meet. It was replaced by the requirement 
that organizations maintain a central membership list and by the six- 
month membership ‘rule (see note 17 , supra). That an organization met 


the requirements of having fewer than 20,000 members or was exempted 


19/ In its 1958 Transatlantic Charter Policy Statement the Board said 


"the Board has found that parties organized by solicitations 
strictly limited to members of the following types of organi- 
zations are charterworthy: 


* * * 


"), employee groups of industrial and mercantile 
firms. . ." (emphasis added) 23 Fed. Reg. at 216 
(1958). 
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from it as a business entity, however, did not mean that the organiza— 


tion was charterworthy. There remained the further restriction that 


the organization be separate and distinct from the public at large. 

It is this requirement which the Transamerica group fails to satisfy. 
The Board's regulations provide that "members of the charter group 

[the body of persons actually participating in the flight] = be 

solicited only from bona fide members of an organization, club, or 

other entity . . - and may not be brought together by monn of a 

solicitation of the general public." (14 C.F.R. 295.30 & 208.210.) 


The definition of "solicitation of the general public" includes the 


following: 


"The solicitation, without limitation, of the members 
of an organization so constituted as to ease of admission 
to membership, and nature of membership, as to be in spb- 
stance more in the nature of a segment of the public than 
a private entity." (14 C.P.R. 295.2(1)(2) & 208.3(p) (2) .) 


Moreover, the Board has frequently stated the purpose of the 


charter regulations to be to preserve the integrity of the charter 
concept. It consistently has endeavored to prevent the offering of 
individual travel to the general public in the guise of auishios trips. 
The regulations and pronouncements are clear on this ete Also, 


in addition to announcing standards for the guidance of the carriers 


20/7 " T]he significant element of the charter concept is the 


maintenance of a distinction between group and individually ticketed 
travel." Transatlantic Charter Investigation, 40 C.A.B. 233, 270 
(1964). Accord, American Airlines, Inc. v. Civil Aeronautics Board, 
125 U.S. App. D.C. 6, 365 F.2d 939 (1966); C.A.B. Regulation ER-326, 
26 Fed. Reg. 3628 (1961). See American Airlines, Inc. v. Civil Aero- 
nautics Board, 98 U.S. App. D.C. 348, 235 F.2d 845 (1956), cert. 
denied, 353 U.S. 905 (1957). 


—220n— 
in determining whether an organization is charterworthy, the Board's 
procedures specify a method for obtaining staff views covering a 
particular flight. (14 C.F.R. 295.60.) 

To be sure, the Board had not heretofore specifically held that 
the stockholders of a widely owned corporation were not charterworthy 
as such. However, neither the Board's regulations nor its past pro- 


nouncements offered any reason to assume that the stockholders were 
21/ 
charterworthy. ' Qn the contrary, the Board's reports disclose other 


rulings consistent with stockholders being denied affinity group status. 
E.g.,@ ruling that all members of the city-wide New York PTA are not 
charterworthy, Eastern-National v. Trans International, 41 C.A.B. 765, 
772 (1964). 

Before the Board, petitioner pointed to other groups drawn from 
organizations with large memberships which were held charterworthy 


in the cited and other decisions, and urged that its situation was more 
22/ 
akin to those. It also asserts in effect that the Board was legally 


21/ In all the years of its regulation of the supplemental carriers 
the Board had never been presented with the argument by one of the carriers 
that stockholders were charterworthy. Petitioner now contends, however, 
that the Board's regulations clearly permitted such charters. In fact, 
although the Board had never ruled on the precise point, there seems to 
have been a fairly general understanding that stockholders do not con- 
stitute a charterworthy organization. That was the opinion of counsel 
for Delta Air Lines who made the original request for an advisory opinion 
(R. 62-63). It was also the view of the Board's General Counsel (R. 119- 
21) and its Bureau of Enforcement (R. 67). Only petitioner disagreed. 
Petitioner and several of the other supplemental carriers have recently 
requested the Board to amend its regulations so as to permit stockholder 
charters. Joint, Petition of Certain Supplemental Air Carriers for In- 
stitution of a Rulemaking Proceeding, C.A.B. Docket 21255. 


22/ For example, in the Eastern-National case, cited above, the 
operation of charter flights for an organization known as the National 
(footnote continued) 
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required to frame a regulation which could be applied with mathematical 


precision, and that these and other factors such as the letter of 


April 4, 1969 from the General Counsel either demonstrate that the 


stockholders do constitute a charterworthy group or estop the Board 
from a contrary assertion. 


The petitioner contends for a ritualistic application of the 


standards contained in the Board's regulations relating to) member- 


ship requirements and fails here, as before the Board, to recognize 


the true purport of the Board's regulations and the charter concept. 


Amateur Golfers Association was approved. In another proceeding the 
Board found the eastern region of a large Catholic war veterans organi- 
zation to be charterworthy. Capitol Airways, Charter Exemption, 

38 C.A.B. 1083 (1963). These groups stand in sharp contrast to the 
Transamerica shareholders, however, since unlike the shareholders, 

their members are joined together by common purposes, joint activities, 
etc. Thus, in support of its finding that the Catholic war veterans 
group was charterworthy the Board found "that numerous regular functions, 
such as meetings, social activities, charity projects, etc., are jointly 
undertaken" by the organization's eastern region Seer 38 C.A.B. at 
1083. 
23/ TIA cites a letter from the Board's General Counsel explaining 
the applicability of the six-month rule and the central membership list 
requirement. However, TIA neglects to inform the Court that that letter 
also includes the General Counsel's comment that "there is' a serious 
question whether the shareholders of Transamerica Corporation are a 
charterworthy organization under any circumstances." (R. 110-11) 
(emphasis supplied) | 


24/ The Board's ruling was in accord with its longstanding position 
that compliance with various technicalities in the regulations does not 
excuse the necessity for making an informed judgment on the facts of the 
individual case. 


"It should be noted, however, that in instances where 
a newly formed organization with nominal entrance require- 
ments proposes a charter, mere technical compliance with the 
minimum membership provisions of the charter regulation may 
not alone suffice to remove a presumption that the charter 


(footnote continued) 
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Obviously the Board cannot formulate a definition of charter which can 
be applied to all factual situations just as the courts and agencies 
have never been able to evolve such a definition for common carriage. 
Just as obviously, the interpretation of the Board's charter regula- 


tions for which petitioner contends would open the door to unlimited 


charters to any "organization" and, thus, to the public at large. If 


the affinity charter concept is to have meaning s 


as the registered voters of the District of Columbia, 


r holders of a life insurance mpan f he deposi 5 a 
general 
not be considered charterwerthy. 


's interpretation of its regulations was entirely 


with the Board's past practice. 


The Board's interpretation of its charter 
regulations was lawfully issued in respor 
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to petitioner's request for a declaratory ruling. 


Petitioner argues that the Board > issued in violation of 


the Administrative Procedure Act, particul t requirements relating 


is open to the public. Other factors presented with the ap- 
plication must support the conclusion that the charter has not 

in fact been held open to the public." Capitol Airways, Exemption, 
34 C.A.B. 783 (1961). Accord, Flying Tiger Line, Exemption, 

27 C.A.B. 1087 (1958); Capitol Airways, United States Overseas, 
Exemptions, 31 C.A.B. 957 (1960); Capitol Airways, Exemption, 

31 C.A.B. 933, 934 (1960). 


Sirs 

: 23/ 
to notice and opportunity to comment in rulemaking proceedings. 

| 
This argument presupposes that prior to the Board's order the regu- 
lations had permitted the operation of stockholder charters and that 


the Board's order amended those regulations. In fact, the Board's 


order of May 27 did not change its regulations. All that actually 


happened on May 27 is that, in response to petitioner's request, the 


Board interpreted its regulations with reference to a fact situation 
not specifically mentioned in the regulations. As demonstrated above, 


the Board's interpretation was reasonable and in accord with the inter- 
pretation made by its General Counsel nine months before. 


Even if it be assumed that a reasonable doubt existed as to the 


charterworthiness of the organization, the Board was still not pre- 


cluded from interpreting the regulation in response to petitioner's 


request. In this aspect of the case, the question is the familiar 


25/ Insofar as petitioner's argument relates to itself, rather 
than to the other supplemental air carriers, it overlooks the fact that 
the Board's ruling was issued at the specific request of TIA. Moreover, 
from the date on which the General Counsel issued his advisory opinion, 
August 30, 1968, TIA was on notice as to the form which the Board's 
ruling might take (R. 86). After receipt of the General Counsel's 
opinion, TIA was free to request the institution of a rulemaking pro- 
ceeding. Instead it chose to request the very declaratory order of 
which it now complains. In any event, TIA took full advantage of the 
ample opportunities to comment which were available to it, filing 
seven pleadings comprising more than 90 pages. 

The other supplemental carriers also had an opportunity to "comment." 
Since its issuance, the General Counsel's opinion has been on file in 
the Board's Public Reference Room and available to the public as required 
by the Freedom of Information Act. 5 U.S.C. 552. 

Furthermore, petitioner and various other supplementals have now 
filed a petition for rulemaking which requests, inter alia, a change in 
the charter regulations to permit the supplementals to carry stockholders 
of a business corporation as an affinity group. Joint Petition of 


Certain Supplemental Air Carriers for Institution of a Rulemaking Proceed- 
ing, C.A.B. Docket 21255. 
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one of whether an agency may announce and apply an interpretation of 
its regulations in 'an adjudicatory proceeding where the interpretation 
is required as a valid incident to its decision. The answer is clearly 
yes. That issue was most recently decided by the Supreme Court in 


26/ 
National Labor Relations Board v. Wyman-Gordon Co., 394 U.S. 759 (1969). 


The principles governing an agency's interpretation of its regulations 


were fully laid down by this Court in Gibson Wine Co. v. Snyder, 90 U.S. 
App. D.C. 135, 194 F.2d 329 (1952). Moreover, she Administrative 
Procedure Act makes clear that an agency is not required to provide 


notice or an opportunity to comment when it interprets its regulations. 


5 U.S.C. 553(b), infra, p. 27. Rather obviously the Board's action 


here was permissible. 


CONCLUSION 
or the foregoing reasons the Court should dismiss the petition 
for review and affirm the order of the Board. 
Respectfully submitted, 
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Assistant Attorney General 
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26/ See also Securities & Exchange Commission v. Chenery Corp., 
332 U.S. 194, 202-03 (1947). 
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APPENDIX A 
Relevant provisions of the Federal Aviation Act of 1958, 72 Stat. 
731, 49 U.S.C. 1301 et sea.: | 
TITLE I -- GENERAL PROVISIONS | 
Definitions 


SEO. 101. [72 Stat. 737, as amended by 75 Stat. 467, 76 Stat. 
143, 82 Stat. 867, 49 U.S.C. 1301] As used in this Act, unless the 
context otherwise requires - 

a 

(32) "Supplemental air carrier" means an air carrier Holding a 
certificate of public convenience and necessity authorizing it to 
engage in supplemental air transportation. 

(33) "Supplemental air transportation" means charter trips, 
including inclusive tour charter trips, in air transportation, other 
than the transportation of mail by aircraft, rendered pursuant to a 
certificate of public convenience and necessity issued pursuant to 
section 401(d)(3) of this Act to supplement the scheduled service 
authorized by certificates of public convenience and necessity issued 
pursuant to sections 401(a)(1) and (2) of this Act. Nothing in this 
paragraph shall- permit a supplemental air carrier to sell ot offer 
for sale an inclusive tour in air transportation by selling| or offering 
for sale individual tickets directly to members of the general public, 
or to do so indirectly by controlling, being controlled by,, or under 
common control with, a person authorized by the Board to make such 
sales. 
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TITLE IV - AIR CARRIER ECONOMIC REGULATION 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


Certificate Required 


SEC. 401. [72 Stat. 754, as amended by 76 Stat. 143, 82 Stat. 
867, 49 U.S.C. 1371] (a) No air carrier shall engage in any air trans- 


portation unless there is in force a certificate issued by ‘the Board 
authorizing such air carrier to engage in such transportation. 
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Issuance of Certificate 


(d)(1) The Board shall issue a certificate authorizing the whole 
or any part of the transportation covered by the application, if it 
finds that the applicant is fit, willing, and able to perform such 
transportation properly, and to conform to the provisions of this Act 
and the rules, regulations, and requirements of the Board hereunder, 
and that such transportation is required by the public convenience 
and necessity; otherwise such application shall be denied. 
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(3) In the case of an application for a certificate to en- 
gage in supplemental air transportation, the Board may issue a 
certificate, to any applicant not holding a certificate under para- 
graph (1) or (2) of this subsection, authorizing the whole or any 
part thereof, and for such periods, as may be required by the public 
convenience and necessity, if it finds that the applicant is fit, 
willing, and able properly to perform the transportation covered by 
the application and to conform to the provisions of this Act and the 
rules, regulations, and requirements of the Board hereunder. Any 
certificate issued jpursuant to this paragraph shall contain such 
limitations as the Board shall find necessary to assure that the 
service rendered pursuant thereto will be limited to supplemental 
air transportation as defined in this Act. 


Terms and Conditions of Certificate 


(e)(1) Each certificate issued under this section shall specify 
the terminal points and intermediate points, if any, between which 
the air carrier is authorized to engage in air transportation and 
the service to be rendered; and there shall be attached to the exer- 
cise of the privileges granted by the certificate, or amendment 
thereto, such reasonable terms, conditions, and limitations as the 
public interest may require. 
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(6) Any air carrier, other than a supplemental air carrier, 
may perform charter trips (including inclusive tour charter trips) 
or any other special service, without regard to the points named in 
its certificate, or the type of service provided therein, under 
regulations prescribed by the Board. 
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JUDICIAL REVIEW OF ORDERS 
Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by 74 Stat. 255, 75 Stat. 
497, 49 U.S.C. 1486] (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any order in 
respect of any foreign air carrier subject to the approval df the 
President as provided in section 801 of this Act, shall be subject to 
review by the courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia upon petition, 
filed within sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order. After the expiration 
of said sixty days a petition may be filed only by leave of jcourt upon 
a showing of reasonable grounds for failure to file the petition 
theretofore. 
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The relevant provision of the Administrative Procedure Act, 
5 U.S.C. 550 et seq., is: 


| 
RULE MAKING 


Sec. 553(a) This section applies, according to the provisions 
thereof, except to the extent that there is involved- 


(1) a military or foreign affairs function of 
the United States; or 
| 
(2) a matter relating to agency management or 
personnel or to public property, loans, 
grants, benefits, or contracts. 

(b) General notice of proposed rule making shall be 
published in the Federal Register, unless persons subject thereto 
are named and either personally served or otherwise have actual 
notice thereof in accordance with law. The notice shall include- 

| 
(1) a statement of the time, place, and nature 
of public rule making proceedings; 


(2) reference to the legal authority under which 
the rule is proposed; and 
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(3) either the terms or substance of the proposed 
| rule or a description of the subjects and 
issues involved. 


Except when notice or hearing is required by statute, this subsection 
does not apply- 


'(A) to interpretative rules, general statements of 
policy, or rules of agency organization, pro- 
cedure, or practice; or 


\(B) when the agency for good cause finds (and in- 

corporates the finding and a brief statement 
of reasons therefor in the rules issued) that 
notice and public procedure thereon are im- 
practicable, unnecessary, or contrary to the 
public interest. 


(c) .After notice required by this section, the agency 
shall give interested persons an opportunity to participate in the 
rule making through submission of written data, views, or arguments 
with or without opportunity for oral presentation. After consideration 
of the relevant matter presented, the agency shall incorporate in the 
rules adopted a concise general statement of their basis and purpose. 
When rules are required by statute to be made on the record after 
opportunity for an agency hearing, sections 556 and 557 of this title 
apply instead of this subsection. 


(a) |The required publication or service of a substantive 
rule shall be made not less than 30 days before its effective date, 
except— 


(1) a substantive rule which grants or recognizes 
an exemption or relieves a restriction; 


(2) interpretative rules and statements of policy; 
or 


| (3) as otherwise provided by the agency for good 
cause found and published with the rule. 


(e) Each agency shall give an interested person the right 
to petition for the issuance, amendment, or repeal of a rule. Pub.L. 
89-554, Sept. 6, 1966, 80 Stat. 383. 
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PART 208—TERMS, CONDITIONS, 
AND LIMITATIONS OF CERTIFI- 
CATES TO ENGAGE IN SUPPLEMEN- 
TAL AIR TRANSPORTATION 


[Issued as ER-966 effective April 6, 1969, 
as amended by ER-569) 


Subpart A—General Provisions 
Sec. 
208.1 
208.2 
208.3 
208.3, 
208.4 


LIABILITY INSURANCE REQUIREMENTS 


208.10 Applicability of Hability insurance 
requirements. 

Minimum limits of ability. 

Terms and conditions of insurance 
coverage. 

Authorized exclusions of liability. 

Filing of certificates, endorse- 
ments and notices. 

Compliance. 


MintmuM EXTENT OF SERVICE 


Applicability. 

Separability. 

Definitions. 

Waiver. 

Passenger names and addresses. 


208.11 
208.12 


208.13 
208.14 


208.15 


208.25 Minimum service requirements. 


OPERATIONS AND TARIFFS 


Prohibited advertising. 

Prohibited control of a supple- 
mental air carrier. 

Written agreements with ticket 
agents. 

Written contracts with charterers. 

Tariffs and terms of service. 

Flight delays and substitute air 
transportation (foreign). 

Fight delays and substitute air 
transportation (interstate and 
overseas) . 

Substitution or subcontracting. 

Record retention. 

Payments, gratuities, and dona- 
tions. 


208,30 
208.31 


208.310 


208.31 
208.32 
208.32a 


208.33 


208.33a 
208.34 
208.35 


Subpart B—Provisions Relating to Military 
Charters 


Applicability of subpart. 

Minimum rates and compensation 
for air transportation performed 
for the military establishment. 

Substitute service. 

Tariffs and terms of service. 


208.100 
208,101 


208.102 
208.103 


Subpart B1—Provisions Relating to Military 
Backhaul Charters 


208.150 Military backhaul exemption. 


[ER-566, L-6-69, and 
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Subpart C—Provisions Relating to Pro Rata 
Charters ! 
Sec. 
208.200 Applicability of subpart. 
REQUIREMENTS RELATING TO AIR CARRIERS 


208.200a Solicitation and formation of a 
chartering group. j 

Pretrip notification. | 

Agent's commission. | 


208.201 
208.202 


REQUIREMENTS RELATING TO TRAVEL ‘AGENTS 


208.203 Prohibition against doublé com- 


pensation. i 


REQUIREMENTS RELATING TO THE CHARTERING 
ORGANIZATION ! 


Solicitation of charter participants. 
Passengers on charter flights. 
Participation of immediate fami- 
lies in charter flights. | 
Charter costs. ' 
Statements of charges. i 
Passenger manifests. ! 


208.210 
208.211 
208.212 


208.213 
208.214 
208.215 


Subpart D—Provisions Relating to Singlé Entity 
Charters 
Applicability of subpart. 


Tariffs and terms of service, 
Commissions paid to traveliagents. 


208.300 
208.301 
208.302 


Subpart E—Provisions Relating to Mixed [Charters 
208.400 Applicable rules. 


Subpart A—General Provisions 
§ 208.1 Applicability. 


This part contains terms, conditions 
and limitations on the operating author- 
ity of supplemental air carriers, includ- 
ing substantive regulations implement- 
ing paragraphs (1), (2), (3) of \section 
401(n) of the Act. The requirements of 


this part shall constitute terms, condi- 
tions, and limitations attached to:certifi- 
cates issued pursuant to section 401(d) 
(3) of the Act. The requirements shall 
also attach to special operating authori- 
zations issued under section 417, of the 
Act, and to interim certificates or author- 
izations issued pursuant to section 7 of 
Public Law 87-528. | 


§ 208.2 Separability. 


If any provision of this part} or the 
application thereof to any air transpor- 
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tation, person’, class of persons, or cir- 
cumstance is ‘held invalid, neither the 
remainder of the part nor the application 
of such provision to other air transporta- 
tion, persons, ‘classes of persons, or cir- 
cumstances shall be affected thereby. 


§ 208.3 Definitions. 


For the purposes of this part: 

(a) “Filing” shall mean filing in com- 
pliance with §302.3(a) of this chapter 
except that provisions in this part which 
require filing with Board offices other 
than the Docket Section shall de con- 
trolling. : ‘ 

(b) “Supplemental air carrier” shall 
mean any air carrier holding a certif- 
icate issued under section 401(d) (3) of 
the Federal Aviation Act of 1958, as 
amended, or a special operating authori- 
zation issued under section 417 of the 
Federal Aviation Act, or operating au- 
thority issued pursuant to section 7 of 
Public Law 87-528. 

«c) “Supplemental air transporta- 
tion” (other than operations subject to 
Part 295 of this subchapter) means 
charter flights in air transportation per- 
formed pursuant to (1) an interim cer- 
tificate or authorization issued under 
section 7 of Public Law 87-528, or 
(2) a certificate of public convenience 
and necessity issued under section 401 
(d) (3) of the Act authorizing the holder 
to engage in supplemental air transpor- 
tation of persons and property between 
any point in any State of the United 
States or the District of Columbia, and 
any other point in any State of the 
United States or the District of Columbia 
(exclusive of air transportation within 
the State of Alaska) or in foreign or 
overseas supplemental air transporta- 
tion. | 

(d) “Agreement” means any oral or 
written agreement, contract, under- 
standing, or arrangement, and any 
amendment,! revision, modification, re- 
newal, extension, cancellation, or termi- 
nation thereof. 

(e) “Cargo agent” means any per- 
son (other than a supplemental air car- 
rier or one of its bona fide regular em- 
ployees or an indirect air carrier lawfully 
engaged in air transportation under au- 
thority conferred by any applicable part 
of the economic regulations of the Board) 
who for compensation or profit (1) so- 
licits, obtains, receives, or furnishes 
directly or indirectly, property or 
consolidated shipments of property for 
transportation upon the aircraft of sup- 
Dede l 
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plemental air carriers; or (2) procures or 
arranges for air transportation of prop- 
erty or consolidated shipments of prop- 
erty upon aircraft of a supplemental air 
carrier by charter, lease, or any other 
arrangement. 

(f) [Reserved] 

(g) “Ticket agent” means any per- 
son (other than a supplemental air car- 
rier or one of its bona fide regular em- 
ployees) who for compensation or profit 
(1) solicits, obtains, receives, or fur- 
nishes directly or indirectly, passengers 
or groups of passengers for transporta- 
tion upon the aircraft of a supplemental 
air carrier; or (2) procures or arranges 
for air transportation of passengers or 
groups of passengers upon aircraft of a 
supplemental air carrier by charter, 
lease, or any other arrangement. 

(h) “Pro rata charter” means a char- 
ter, the cost of which is divided among 
the passengers transported. 

(i) “Single entity charter’ means a 
charter, the cost of which is borne by the 
charterer and not by individual passen- 
gers, directly or indirectly. 

(j) “Mixed charter” means a charter, 
the cost of which is borne, or pursuant 
to contract may be borne, partly by the 
charter participants and partly by the 
charterer. 

(k) “Person” means any individual, 
firm, association, partnership, or corpo- 
ration. 

(l) “Travel agent” means any person 
engaged in the formation of groups for 
transportation or in the solicitation or 
sale of transportation services. 

(m) “Charter group” means that body 
of individuals who shall actually par- 
ticipate in the charter flight. 

(n) “Charter organization” means that 
organization, group, or other entity from 
whose members (and their immediate 
families) a charter group is derived. 

(o) “Immediate family” means only 
the following persons who are living in 
the household of a member of a charter 
organization, namely, the spouse, de- 
pendent children, and parents, of such 
member. 

(p) “Solicitation of the general pub- 
lic” means: 

(1) A solicitation going beyond the 
bona fide members of an organization 
(and their immediate families). This 
ineludes air transportation services of- 
fered by an air carrier under circum- 
stances in which the services are adver- 
tised in mass media, whether or not the 
advertisement {s addressed to members 
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of a specific organization, and regardless 
of who places or pays for the advertising. 
Mass media shall be deemed to include 
radio and television, and newspapers and 
magazines. Advertising in such media 
as newsletters or periodicals of member- 
ship organizations, industrial plant 
newsletters, college radio stations, and 
college newspapers shall not be consid- 
ered advertising in mass media to the 
extent that 

G) The advertising is placed in a 
medium of communication circulated 
mainly to members of an organization 
that would be eligible to-obtain charter 
service, and 

Gi) The advertising states that the 
charter is open only to members of the 
organization referred to in subdivision 
(i) of this subparagraph, or only to mem- 
bers of a subgroup thereof. In this con- 


text, a subgroup shall be any group with 
membership drawn primarily from 
members of the organization referred to 
in subdivision (i) of this subparagraph: 
Provided, That this paragraph shall not 
be construed as prohibiting air carrier 
advertising which offers charter services 
to bona fide organizations, without ref- 
erence to a particular organization or 
flight. 

(2) The solicitation, without limita- 
tion, of the members of an organization 
so constituted as to ease of admission to 
membership, and nature of membership, 
as to be in substance more in the nature 
of a segment of the public than a private 
entity. 

(q) “Bona fide members” means those 
members of a charter organization who 
have not joined the organization merely 
to participate in the charter as the result 
of solicitation directed to the general 
public. Presumptively persons are not 
bona fide members of a charter organi- 
zation unless they are members at the 
time the organization first gives notice 
to its members of firm charter plans. 
This presumption will not be applicable 
in the case of charters composed of (1) 
students and educational staff of a single 
school, and immediate families thereof, 
(2) employees of a single Government 
agency, industrial plant, or mercantile 
establishment, and immediate families 
thereof, or (3) participants in a study 
group. In the case of all other charters, 
rebuttal to this presumption may be 
offered for the Board's consideration by 
request for waiver. 

(r) “Study group” means a charter 
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group comprised of bona fide partici- 
pants in a formal academic study course 
abroad and in which (1) the charterer 
is an educational institution or (2) such 
study course is for a period of at; least 
4 weeks’ duration at an educational 
institution abroad. As used in this par- 
agraph, the term “educational institu- 
tion” means a bona fide school which (i) 
is empowered to grant college degrees 
or secondary school diplomas by the 
government of one of the 50 states of 
the United States, the District of Colum- 
bia, a U.S. territory or possession or a 
foreign country and (ii) is operated as 
a school on a year-round basis. An air- 
craft may carry a maximum of| three 
study groups: Provided, That if, more 
than one group is carried each of the 
groups shall consist of 40 or more; study 
group participants: And provided, fur- 
ther, That the entire aircraft is; char- 
tered to a single study group charterer. 

(s) “Charter flight’ ‘other: than 
transportation pursuant to authority 
conferred under section 7 of Public Law 
87-528) means— | 

(1) Air transportation of persons 
and/or property pursuant to contracts 
with the Department of Defense where 
the entire capacity of one or mote air- 
craft has been engaged by the Depart- 
ment, and i 

(2) Air transportation performed by 
a direct air carrier on a time, mileage or 
trip basis where— 1 

(i) The entire capacity of one or more 
aircraft has been engaged for the move- 
ment of persons and property— | 


(a) By a person for his own use (in- 
cluding a direct air carrier when such 
aircraft is engaged solely for the !trans- 
portation of company personnel of com- 
pany property, or in cases of emergency. 
of commercial traffic) : 

(b) By a person (no part of :whose 
business is the formation of groups or 
the consolidation of shipments for trans- 
portation or the solicitation or sale of 
transportation services) for the \trans- 
portation of a group of persons and or 
their property, as agent or représenta- 
tive of such group; : 

(c) By two or more persons lacting 
jointly for the transportation of :them- 
selves and/or their property or a; group 
of persons and/or their property; 

(d) By an airfreight forwarder 
or international air freight forwarder 
holding a currently effective letter of 
registration under Part 296 or Part 297 
T.S. 1 
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of this subchapter for the carriage of 
property in air transportation, or by 
@ person authorized by the Board to 
transport by air used household goods of 
personnel of the Department of Defense; 

(e) By a tour operator or & foreign 
tour operator as defined in Part 378 of 
this chapter; or 

Gi) Less than the entire capacity of 
an aircraft has been engaged for the 
movement of persons and their personal 
baggage— 

(a) By @ person for his own use (in- 
cluding a direct air carrier when such 
aircraft is engaged solely for the trans- 
portation of company personnel and their 
personal baggage, Or in cases of emer- 
gency, of commercial passenger traffic) ; 

(bd) By @ person (no part of whose 
business is the formation of groups or 
the consolidation of shipments for trans- 
portation or the solicitation or sale of 
transportation services) for the trans- 
portation of a group of persons and their 
personal baggage, as agent or representa- 
tive of such group; 

(c) By two or more persons acting 
jointly for the transportation of them- 
selves and their personal baggage or & 
group of persons and their personal 
baggage; 

Provided, That, with respect to subdi- 
vision (ii), 2 maximum of three groups 
may be chartered on one aircraft and 
each group shall consist of 40 or more 
passengers; and Provided, further, That 
subdivision (ii) shall not be construed to 
apply to movements of property and shall 
not be construed to apply to the charter 
of less than the entire capacity of an 
aircraft by an indirect air carrier or a 
tour operator or a foreign tour operator. 

(1) In the case of air carfiers author- 
ized pursuant to section 7 of Public Law 
87-528, the term “charter flights” means 
charter trips as defined in such carriers’ 
interim certificates or authorizations. 

(2) A supplemental air carrier may 
utilize any) unused space for the trans- 
portation of the carrier’s own personnel 
and property. with the consent of the 
charterer or charterers. 

(t) “Substitute service” means the 
performance by an air carrier of foreign 
or overseas air transportation, or air 
transportation between the 48 contigu- 
ous States, on the one hand, and the 
State of Alaska or Hawaii, on the other 
hand, in planeload lots pursuant to an 
agreement with another air carrier to 
fulfill such other air carrier’s contrac- 
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tual obligation to perform such air trans- 
portation for the Department of Defense 
and when the performance of such air 
transportation is not to take place dur- 
ing a period longer than 3 weeks. 

(u) “Indirect air carrier” means any 
citizen of the United States who engages 
indirectly in air transportation including 
air freight forwarders, persons author- 
ized by the Board to transport by air used 
household goods of personnel of the De- 
partment of Defense, and tour operators. 


§ 208.3a Waiver 


A waiver of any of the provisions of 
this part may be granted by the Board 
upon the submission by an air carrier 
of a written request therefor not less 
than 30 days prior to the flight to which 
it relates provided such a waiver is in the 
public interest and it appears to the 
Board that special or unusual circum- 
stances warrant a departure from the 
provisions set forth herein. Notwith- 
standing the foregoing, waiver applica- 
tions filed less than 30 days prior to a 
flight may be accepted by the Board in 
emergency situations in which the cir- 
cumstances warranting a waiver did not 
exist 30 days before the flight. 


§ 208.4 Passenger names and addresses. 


Each supplemental air carrier shall 
maintain a record of the names and ad- 
dresses of all passengers transported on 
each pro rata charter trip. Such record 
shall be retained in accordance with 
Part 249 of this chapter except that it 
may be maintained at either the prin- 
cipal office or the principal operations 
base of the carrier. 
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§ 208.10 Applicability of liability insur- 
ance requirements. 


(a) No supplemental air carrier shall 
engage in air transportation unless such 
carrier has and maintains in effect lia- 
bility insurance coverage evidenced by 2 
currently effective certificate of liability 
insurance filed with and accepted by the 
Board as complying with the require- 
ments of this part; and no supplemental 
carrier shall operate in air transporta- 
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tion any aircraft, or perform services 
within any geographical area, to which 
such insurance does not apply. “Insur- 
ance certificate,” as used herein, means 
one or more than one certificate, evi- 
dencing one or more than one policy of 
aircraft liability insurance properly en- 
dorsed, issued by one or more than one 
insurer, which alone or in combination 
provides the minimum coverage pre- 
scribed in § 208.11. When more than one 
insurer is involved in providing the mini- 
mum coverage prescribed herein, the 
limits and types of liability assumed by 
each insurer shall be clearly stated in 
the certificate of insurance. 

(b) The insurance coverage and cer- 
tificate required by this part shall be ob- 
tained from a reputable and financially 
responsible insurance company or asso- 
ciation which is legally authorized to is- 
sue aircraft liability policies in one or 
more States of the United States or in 
the District of Columbia. 


§ 208.11 


The minimum limits of liability insur- 
ance coverage maintained by a supple- 
mental air carrier shall be as follows: 

(a) Liability for bodily injury to or 
death of aircraft passengers: A limit for 
any one passenger of at least seventy- 
five thousand dollars ($75,000), and a 
limit for each occurrence in any one 
aircraft of at least an amount equal to 
the sum produced by multiplying sev- 
enty-five thousand dollars ($75,000) by 
seventy-five percent (75%) of the total 
number of passenger seats installed in 
the aircraft. 

(b) Liability for bodily injury to or 
death of persons (excluding passengers) : 
A limit of at least seventy-five thousand 
dollars ($75,000) for any one person in 
any one occurrence, and a limit of at 
least five hundred thousand dollars 
($500,000) for each occurrence. 

(c) Liability for loss of or damage to 
property: A limit of at least five hundred 
thousand dollars ($500,000) for each 
occurrence. 


§ 208.12 Terms and conditions of insur- 
ance coverage. 


With respect to insurance required by 
this part: 

(a) Insurance contracts shall provide 
for payment by the insurer on behalf of 
the insured supplemental air carrier, 
within the specified limits of liability, of 
all sums which the insured carrier shall 
become legally obligated to pay as dam- 
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ages for bodily injury to or death of any 
person, or for loss of or damage to prop- 
erty of others, resulting from the negli- 
gent operation, maintenance or use of 
aircraft in air transportation by oe in- 
sured carrier. 

(b) The liability of the insurer shall 
apply to all operations by the insured 
carrier in air transportation. The lia- 
bility of the insurer shall not be : subject 
to any exclusion by virtue of violations, 
by the insured carrier, of any applicable 
safety or economic provision of the Fed- 
eral Aviation Act of 1958, as amended, or 
Public Law 87-528; or of any applicable 
safety or economic rule, regulation, or- 
der, or other legally imposed require- 
ment prescribed thereunder by the Fed- 
eral Aviation Agency or the Civil Aero- 
nautics Board, respectively. 

(ce) The liability of the insurér shall 
not be contingent upon the financial con- 
dition, solvency, or freedom from bank- 
ruptcy of the insured. The limits of the 
insurer's liability for the amounts pre- 
scribed herein shall apply separately to 
each occurrence, and any payment made 
under the policy because of any one oc- 
currence shall not reduce the liability of 
the insurer for payment of other 
damages resulting from any’ other 
occurrence. 

(d) Within the limits of liability 
herein prescribed, the insurer shall not 
be relieved from liability by any condi- 
tion in the policy or any endorsement 


thereon, or violation thereof bythe in- 
sured air carrier, other than the exclu- 
sions set forth in § 208.13, or such other 
exclusions as may be indivdiually ap- 
proved by the Board. Cancelldtion of 
an approved policy shall be effected only 
upon written notice to the Board, in ac- 
cordance with § 208.14(d). i 

(e) Except for the geographical exclu- 
sions authorized in § 208.13 (g) and (h), 
the coverage shall be worldwide. For 
good cause shown, however, the Board 
may waive this requirement or) amend 
the certificate or other operating : author- 
ity to describe the geographical areas 
actually served by the supplemental air 
carrier. Authority for any general re- 
striction (e.g., North American conti- 
nent, Western Hemisphere, etc.) shall 
be recited in any endorsement containing 
a general restriction. 


§ 208.13 Authorized exclusions of lia- 
bility. 


Unless other exclusions are indi- 
vidually approved by the Board.' no pol- 
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icy or certificate of insurance required 
by this part shall contain any exclusion 
other than the following authorized 
exclusions: | 

The insurance afforded under this pol- 
icy shall not apply to: 

(a) Any loss against which the Named 
Insured has other valid and collectible 
insurance, except that the limits of lia- 
bility provided under this policy shall be 
excess of the limits provided by such 
other valid and collectible insurance up 
to the limits certified in a Certificate of 
Insurance issued to the Civil Aeronautics 
Board in Washington, D.C., but in no 
event exceeding the lmits of liability 
expressed elsewhere in this policy; 

(b) Any loss arising from the owner- 
ship, maintenance, or use of any aircraft 
not declared to the Insurer in accord- 
ance with the terms and conditions of 
this policy; 

(c) Liability assumed by the Named 
Insured under any contract or agree- 
ment, unless such liability would have 
attached to the Insured even in the ab- 
sence of such contract or agreement; 

(da) Bodily injury, sickness, disease, 
mental anguish, or death of any em- 
ployee of the Named Insured while en- 
gaged in the duties of his employment, 
or any obligation for which the Named 
Insured or any company as his Insurer 
may be held liable under any workmen’s 
compensation or occupational disease 
law; 

(e) Loss of or damage to property 
owned, rented, occupied, or used by, or 
in the care, custody, or control of the 
Named Insured, or carried in or on any 
aircraft with respect to which the insur- 
ance afforded by this policy applies; 

(f) Personal injuries or death, or 
damage to or destruction of property, 
caused directly or indirectly, by hostile 
or warlike action, including action in 
hindering, ‘combating, or defending 
against an actual impending or expected 
attack by any government or sovereign 
power, de jure or de facto, or military, 
naval, or air forces, or by an agent of 
such government, power, authority, or 
forces: the discharge, explosion, or use 
of any weapon of war employing atomic 
fission or atomic fusion, or radio-active 
materials: insurrection, rebellion, revolu- 
tion, civil war, or usurped power, in- 
cluding any action in hindering, combat- 
ing, or defending against such an occur- 
rence; or confiscation by any govern- 
ment or public authority. 

(g) Any loss arising from operations 
TS. 1 
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by the Named Insured within any coun- 
try of the Sino-Soviet bloc or Cuba: 
Provided, That a loss caused by mere 
misadventure in flying over or landing 
in such territory shall not be excluded. 
The “Sino-Soviet bloc” is defined to in- 
clude Lithuania, Latvia, Estonia, Czech- 
oslovakia, Bulgaria, Rumania, Hungary, 
Poland, Albania, East Germany (Soviet 
zone of Germany and Soviet sector of 
Berlin) , Communist China, North Korea, 
North Vietnam, Outer Mongolia, and the 
Union of Soviet Socialist Republics; 
(h) Any loss arising from operations 
by the Named Insured to or from in- 
stallations of the Distant Early Warning 
System (DEW line) or the Ballistic Mis- 
sile Early Warning System (BMEWS). 


§ 208.14 Filing of certificates, endorse- 


ments, and notices. 


(a) Certificates of insurance, endorse- 
ments, and notices of cancellation shall 
be filed in duplicate on forms prescribed 


and furnished by the Board. All docu- 
ments shall be signed in ink by an au- 
thorized officer or agent of the insurer; 
no facsimile signatures will be accepted. 

Note: CAB Forms 606, 607, 608, and 609 are 
available, upon request, from the Publica- 
tions Section, Civil Aeronautics Board, Wash- 
ington, D.C. 20428. 


(b) Endorsements that add previously 
unlisted aircraft to coverage or that 
delete listed aircraft from coverage shall 
be filed with the Board not more than 
five (5) days after the effective date of 
such endorsement: Provided, however, 
That aircraft shall not be listed in the 
carrier’s operations specifications with 
the Federal Aviation Agency and shall 
not be operated unless liability insurance 
coverage has attached. 

(c) A supplemental carrier which in- 
tends to operate a charter flight to or 
from a country of the Sino-Soviet bloc or 
Cuba or to or from a DEW line or 
BMEWS installation and whose ap- 
proved insurance coverage excludes op- 
erations within such areas shall file an 
endorsement waiving the applicable ex- 
clusion, or a separate certificate of in- 
surance expressly applicable to such 
flight, at least 30 days before the pro- 
posed flight date, unless the Board finds 
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that waiver of this requirement is in 
the public interest. 

(da) Certificates of insurance approved 
by the Board shall not be canceled by the 
insurer upon less than thirty (30) days’ 
notice to the Board and the insured car- 
rier by registered mail. An insured car- 
rier shall not cancel an approved certifi- 
cate during the effectiveness of any 
operating authorization from the Board 
unless the notice of cancellation is ac- 
companied by a replacement certificate 
of insurance, complying in all respects 
with this part and effective upon the date 
of cancellation of the approved certifi- 
cate and policy, or by a notice that the 
carrier has ceased operations. 

(e) If any certificate of insurance en- 
dorsement, notice of cancellation, or 
other document relating to liability in- 
surance required to be filed with the 
Board does not comply with these regula- 
tions, the Board will notify the air car- 
rier and the insurer by registered mail, 
or by telegram, stating the deficiencies. 
If the carrier is not notified of objec- 
tions by the Board within 20 days after 
filing of any document, such document 
shall be deemed approved by the Board 
as complying with the requirements of 
this part, but such approval may be re- 
scinded by the Board upon reasonable 
notice. 

(f) All documents required to be filed 
with respect to liability insurance shall 
be filed with the Civil Aeronautics Board, 
Attention of Bureau of Accounts and Sta- 
tistics, B-42b, Washington, D.C. 20428. 


§ 208.15 Compliance. 


In addition to all other applicable 
sanctions provided by law or the regu- 
lations of the Board, operation in air 
transportation of any aircraft, or per- 
formance of services within any geo- 
graphical area, to which Board-approved 
liability insurance does not apply shall 
be cause for immediate suspension of all 
operating authority, pursuant to section 
401(n) (5) of the Act and Subpart J of 
Part 302 of this chapter. 


MINIMUM EXTENT OF SERVICE 


§ 208.25 Minimum service requirements. 


Each supplemental air carrier shall 
perform services authorized by its cer- 
tificate or authority to engage in supple- 
mental air transportation for at least 
500 hours of revenue flight in any two 
consecutive calendar quarters. Failure 
to perform such minimum services will 
be deemed to constitute a prima facie 
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case for suspension of the carrier's op- 
erating authority pursuant to the pro- 
visions of section 401(n) (5) of the Act: 

Provided, That the carrier may, within 15 
days after the end of the two consecu- 
tive calendar quarters in which such 
failure occurred, show unusual circum- 
stances constituting good cause why its 
operating authority should not be sus- 
pended. 

OPERATIONS AND TARIFFS | 


§ 208.30 


(a) No supplemental air carrier shall 
advertise its services or hold itself out to 
the public as an air carrier authorized 
to engage in air transportation unless it 
includes the words “supplemental air 
carrier” in such advertising. 

(b) No supplemental air carrier shall 
conduct business in any name other than 
that set forth in its certificate, except as 
expressly authorized by the Board. 


§ 208.31 Prohibited control of a supple- 
mental air carrier. 


Control of a supplemental air carrier, 
shall not, without prior application to 
and approval by the Board, be: traris- 
ferred, directly or indirectly. by bssign- 
ment, transfer of voting stock, or other- 
wise, to any person who controlled, or 
participated in control of, as a partner, 
officer, or director, any air carrier there- 
tofore found by the Board to have com- 
mitted knowing and willful violations of 
the Civil Aeronautics Act of 1938, as 
amended, the Federal Aviation | Act of 
1958, or any order, rule, or regulation 
issued pursuant to said Acts during the 
period such person controlled or par- 
ticipated in the control of said air-car- 
rier. Any such application may ;be ap- 
proved by the Board with or without 
hearing. No such application shall be 
denied unless the Board finds, after no- 
tice to said supplemental ain carrier and 
the parties to the proposed transfer, and 
after opportunity for hearing, that, in 
the event the proposed transfer jis con- 
summated, said supplemental air carrier 
will thereby be rendered unfit, unwilling, 
or unable to conform to the provisions of 
the Federal Aviation Act of 1958, and the 
rules, regulations, and requirements of 
the Board thereunder. For the purposes’ 
of this section, a transfer of 20 percent 
or more of the voting stock of the sup- 
plemental air carrier shall be deemed to 
constitute prima facie evidence of a 
transfer of control so as to require the 
filing of an appropriate application with 
the Board. 


Prohibited advertising. | 
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§ 208.31la Written agreements with ticket 
agents. 


Each agreement between a supple- 
mental air carrier and any ticket or 
cargo agent shall be reduced to writing 
and signed by all the parties thereto, if 
it relates to any of the following sub- 
jects: 

(a) The furnishing of persons or 
property for transportation; 

(b) The arranging for flights for the 
accommodation of persons or property; 

(c) The solicitation or generation of 
passenger or cargo traffic to be trans- 
ported; | ¢ 
(a) The charter or lease of aircraft. 


§ 208.31b Written contracts with char- 


terers. 


(a) Every agreement to perform a 
charter trip, except charters for the De- 
partment of Defense, shall be in writing 
and signed by an authorized representa- 
tive of the supplemental air carrier and 
the charterer prior to operation of 2 
charter flight: Provided, That where ex- 
ecution of a contract prior to commence- 
ment of flight is impracticable because 
the charter has been arranged on short 
notice, compliance with the provision 
hereof shall be effected within seven (7) 
days after commencement of the flight. 
The written agreement shall include 
without limitation: 

(1) Date and place of execution of the 
contract or agreement; 

(2) Signature, printed or typed name 
of each signatory, and official position 
of each; 

(3) Dates of flights and points in- 
volved; 

(4) Type and capacity of aircraft: 
Number of passenger seats available or 
pounds of cargo capacity; and 

(5) Rates, fares, and charges appli- 
cable to the charter trip, including the 
charter price, live and ferry mileage 
charges, and layover and other nonflight 
charges. | 

(b) No term or condition of the char- 
ter contract shall, on its face, be incon- 
sistent with any provision of the car- 
rier’s published tariff. 


§ 208.32 Tariffs and terms of service. 


(a) No air carrier shall perform any 
supplemental air transportation unless 
such air carrier shall have on file with 
the Board, pursuant to Part 221 of this 
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chapter, a currently effective tariff show- 
ing all rates, fares, and charges for the 
use of the entire capacity or less than the 
entire capacity (as defined in § 208.3(s) ) 
of one or more aircraft in such supple- 
mental air transportation and showing 
all rules, regulations, practices, and serv- 
ices in connection with such supple- 
mental air transportation, including 
eligibility requirements for charter 
groups not inconsistent with those estab- 
lished in this part. 

(b) The total charter price and other 
terms of service rendered pursuant to 
this part shall conform to those set forth 
in the applicable tariff on file with the 
Board and in force at the time of the re- 
spective charter flight and the contract 
must be for the entire capacity or for less 
than the entire capacity (as defined in 
§ 208.3(s)) of one or more aircraft. 
Where a carrier’s charter charge com- 
puted according to a mileage tariff in- 
cludes a charge for ferry mileage, the 
carrier shall refund to the charterer any 
sum charged for ferry mileage which is 
not in fact flown in the performance of 
the charter: Provided, That the carrier 
shall not charge the charterer for ferry 
mileage flown in addition to that stated 
in the contract unless such mileage is 
flown for the convenience of and at the 
express direction of the charterer. 

(c) Reserved. 

(d) Each and every contract for a 
charter to be operated hereunder shall 
incorporate the provisions of §§ 208.10 
through 208.15; inclusive, and 208.32a, 
208.33, and 208.33a, where applicable, 
concerning insurance and substitute 
transportation. 

(e) The carrier shall require full pay- 
ment of the total charter price or the 
posting of a satisfactory bond for full 
payment prior to the commencement of 
the air transportation. 

(f) In the case of a round-trip pas- 
senger charter, one-way passengers shall 
not be carried except that up to 5 per- 
cent of the charter group may be trans- 
ported one way in each direction. This 
provision shall not be construed as per- 
mitting knowing participation in any 
plan whereby each leg of a round trip is 
chartered separately in order to avoid 
the 5 percent limitation aforesaid. In the 
case of a charter contract calling for 
two or more round trips, there shall be 
no intermingling of passengers and each 
planeload or each plane-load group shall 
move as a unit in both directions. 
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§ 208.32a Flight delays and substitute 
air transportation (foreign). 


Supplemental air carriers shall as- 
sume, and publish as part of the rules 
and regulations of their tariffs appli- 
cable to passenger service in foreign air 
transportation, the following obligations 
without prejudice, and in addition, to 
any other rights or remedies of passen- 
gers under applicable law: 


(a) Substitute air transportation. (1) 
On all charter flights, unless the air car- 
rier causes an aircraft to finally enplane 
each passenger and commence the take- 
off procedures at the airport of departure 
before the 48th hour following the time 
scheduled for the departure of such 
flight, it shall provide substitute trans- 
portation in accordance with the provi- 
sions of this paragraph. 

(2) As soon as the air carrier discov- 
ers, or should have discovered by the ex- 
ercise of reasonable prudence and fore- 
thought, that the departure of any such 
charter flight will be delayed more than 
48 hours, such air carrier shall arrange 
for and pay the costs of substitute air 
transportation for the charter group on 
another charter flight, operated by any 
other carrier or foreign air carrier. 

(3) When neither the charter trans- 
portation contracted for nor substitute 
transportation has been performed be- 
fore the expiration of 48 hours following 
the scheduled departure time of any such 
charter flight, the charterer, or his duly 
authorized agent, may arrange for sub- 
stitute air transportation of the mem- 
bers of the charter group, at economy or 
tourist class fares, on individually tick- 
eted flights and the chartered air carrier 
shall pay the cost of such air transporta- 
tion to the substitute air carrier or for- 
eign air carrier. 

(4) In determining the period of time 
during which the departure of a charter 
flight has been delayed within the pur- 
view of this paragraph, periods of delay 
caused by the prohibition of flights to 
or from the airport of departure because 
of weather or other operational condi- 
tions affecting such airport shall be ex- 
cluded if, and while, the air carrier has 
available an airworthy aircraft which is 
capable of transporting the charter 
group in a condition of operational 
readiness. 
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(b) Incidental expenses.’ (1) On all 
charter flights bound from a point out- 
side the continent where the charter 
originated to the point where it ter- 
minates, unless the air carrier causes 
an aircraft to finally enplane each pas- 
senger and commence the takeoff pro- 
cedures at the airport of departure be- 
fore the 6th hour following the time 


scheduled for the departure of such 
flight, it shall pay incidental expenses in 
accordance with the provisions of this 
paragraph. Such payments shall be made 
at the airport of departure as soon as 
they become due to the charterer, or its 
duly authorized agent, for the account 
of each passenger, including infants and 
children traveling at reduced fares. 

(2) Such payments shall be mide at 
the rate of $16 for each full 24-hour 
period of delay following the scheduled 
departure time. However, the sum of $8 
shall be paid for each passenger delayed 
6 hours following the scheduled depar- 
ture time. Thereafter, during the suc- 
ceeding 18 hours of delay, an additional 
sum of $8 shall be paid for each pas- 
senger delayed in installments of | $4 for 
the first and second succeeding 6-hour 
period of delay, or any fractional part 
thereof. If the delay continues beyond 
a period of 24 hours following the sched- 
uled departure time, such payments shall 
be made in equal installments of |$4 for 
each further 6-hour period of delay, or 
any fractional part. thereof: Provided, 
however, That the air carrier may, at its 
option, discharge this obligation by pro- 
viding free meals and lodging in lieu of 
making such payments. The obligation 
of the air carrier to pay incidental ex- 
penses or provide free meals and lodging 
shall cease when substitute air trans- 
portation is provided in accordance with 
the provisions of paragraph (a) of this 
section. : 

| 
| 


> Although the requirements with: respect 
to providing incidental expenses are made ex- 
pressly applicable only to the return leg of a 
charter flight, the air carriers are expected, 
in the case of delay in departure of the orig- 
inating leg of a flight, to furnish such in- 
cidental expenses to charter passengers 
whose homes are not located within a rea- 
sonable distance from the point of origina- 
tion of the charter. 
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§ 208.33 Flight delays and substitute air 
transportation (interstate and over- 
seas). 


Supplemental air carriers shall as- 
sume, and publish as part of the rules 
and regulations of their tariffs applicable 
to passenger, service in interstate and 
overseas air transportation, the follow- 
ing obligations without prejudice, and 
in addition, to any other rights or reme- 
dies of passengers under applicable law: 

(a) In case of flight delays of more 
than 6 hours!beyond the departure time 
stated in the charter contract or 4 hours 
beyond the time of departure stated on 
an individual flight ticket, the carrier, 
upon request and at the passenger’s or 
charterer’s option (or in case of the en- 
gagement by one charterer of less than 
the capacity of an aircraft, at the option 
of any one charterer), must provide 
alternative air transportation at no addi- 
tional cost to the passenger or charterer, 
or immediately refund the full value of 
the unused ticket or the unperformed 
charter contract. 

(b) In case of additional flight delays 
en route exceeding 6 hours for charter 
flights or 2 hours for individually ticketed 
flights, the carrier must, upon request 
and at the passenger’s or charterer’s op- 
tion (or in case of the engagement by 
one charterer of less than the capacity of 
an aircraft, at the option of any one char- 
terer), furnish alternative transporta- 
tion to the specified destination, or im- 
mediately refund the full value of unper- 
formed transportation. The en route 
delays shall be calculated without in- 
clusion of any delay at departure but all 
additional delays at intermediate stops 
en route shall be added up in determin- 
ing whether the limit of delay has been 
reached. 

(c) In case of flight cancellations or 
flight delays, refunds shall be paid im- 
mediately upon presentation of an un- 
used flight coupon or upon demand of 
the charterer or his representative (or in 
case of the engagement by one charterer 
of less than the capacity of an aircraft, 
upon demand of any one charterer or his 
representative) to the air carrier or its 
agent. 

(a) The rules and regulations in the 
carrier’s tariffs governing immediate re- 
funds or alternative transportation may 
provide for an exception in case of un- 
avoidable delays due solely to weather. 
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§ 208.334 
ing. 

Supplemental air carriers may subcon- 
tract the performance of services which 
they have contracted to perform only to 
air carriers authorized by the Board to 
perform such services. 

§ 208.34 Record retention. 

Each carrier operating pursuant to this 
part shall comply with the applicable 
record-retention. provisions of Part 249 
of this subchapter, as amended. 


§ 208.35 Payments, gratuities, and do- 
nations. 


Substitution or subcontract- 


(a) Neither a carrier nor a travel 
agent shall make any payments or ex- 
tend gratuities of any kind, directly or 
indirectly, to any member of a charter- 
ing organization in relation either to air 
transportation or land tours. or 
otherwise. 

(b) Neither a carrier nor a travel 
agent shall make any donation to a 
chartering organization or an individual 
charter participant. 

(c) Nothing in this section shall pre- 
clude a carrier from paying a commis- 
sion (within the limits of §§ 208.202 and 
208.302) to a member of a chartering 
organization if such member is its agent, 
or restrict a carrier or a travel agent 
from offering to each member of the 
charter group such advertising and good 
will items as are customarily extended 
to individually ticketed passengers (e.g., 
canvas traveling bag or a money ex- 
change computer). 


Subpart B—Provisions Relating to 
Military Charters 


Applicability of subpart. 


§ 208.100 


This subpart sets forth the special 
rules applicable to military charters. 


§ 208.101 Minimum rates and compen- 
sation for air transportation per- 
formed for the military establish- 
ment. 


The authority conferred upon a sup- 
plemental air carrier pursuant to section 
7 of Public Law 87-528, and/or a certif- 
icate of public convenience and necessity 
issued under section 401(d) (3) of the Act, 
insofar as it encompasses the right to 
provide air transportation pursuant to 
contract with the military establishment 
of the United States or any branch 
thereof in foreign and overseas air trans- 
portation, and air transportation be- 
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tween the 48 contiguous States on the 
one hand and the States of Alaska and 
Hawaii on the other hand, shall be sub- 
ject to the condition that the rate or 
compensation received by the carrier 
for any such air transportation is not 
less than that set forth in § 288.7 of 
this chapter, irrespective of whether 
such contract falls within the definition 
of short notice MATS charter service 
contained in § 288.1 of this chapter. 


§ 208.102 Substitute service. 


Supplemental air carriers are author- 
ized to provide “substitute service” as 
defined in this part, subject to the provi- 
sions of Part 288 of this chapter. 


§ 208.103 Tariffs and terms of service. 


The provisions of § 208.32 shall apply 
to charters under this subpart except 
that paragraphs (e) and (f) and the sec- 
ond sentence of paragraph (b) of such 
section shall not be applicable. 


Subpart B1—Provisions Relating to 
Military Backhaul Charters 


§ 208.150 Military backhaul exemption. 


Subject to the provisions of this part, 
Part 295 of this chapter, and all other 
applicable rules, regulations, conditions, 
or requirements, supplemental air car- 
riers are hereby exempted from the pro- 
visions of section 401 of the Federal Avia- 
tion Act of 1958, as amended, to the 
extent necessary to permit them to en- 
gage in overseas or foreign “supplemen- 
tal air transportation” and “transat- 
lantic supplemental air transportation” 
on the reverse leg of a charter performed 
in the opposite direction under a contract 
with the Department of Defense calling 
for one-way service. 


Subpart C—Provisions Relating to 
Pro Rata Charters 


§ 208.200 Applicability of subpart. 


This subpart sets forth the special 
rules applicable to pro rata charters, 
other than those subject to Part 295 of 
this subchapter. 


REQUIREMENTS RELATING TO AIR CARRIERS 


§ 208.2002 Solicitation and formation 
of a chartering group. 


(a) Acarrier shall not engage, directly 
or indirectly, in any solicitation of in- 
dividuals (through personal contact, 
advertising, or otherwise) as distin- 
guished from the solicitation of an or- 
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ganization for a charter trip, except after 
a charter contract has been signed, 
(b) A carrier shall not employ, directly 
or indirectly, any person for the purpose 
of organizing and assembling members of 
any organization, club, or other} entity 
into a group to make the charter’ flight, 
except after a charter contract has been 
signed. { 
§ 208.201 


Upon a charter flight date being re- 
served by the carrier or its agent, the car- 
rier shall provide the prospective, char- 
terer with a copy of this Part 208." The 
charter contract shall include a pro- 
vision that the charterer, and any agent 
thereof, shall only act with regard to the 
charter in a manner consistent with this 
part and that the charterer shall within 
due time submit to the carrier such in- 
formation as specified in § 208.215. 


§ 208.202 | 


The carrier shall not pay its agent a 
commission or any other benefits, directly 
or indirectly, in excess of 5 percent of 
the total charter price as set forth in the 
carrier's charter tariff on file with the 
Board, or more than the commission re- 
lated to charter flights paid to an agent 
by a carrier certificated to render regular 
service on the same route, whichever is 
greater. The carrier shall not pay any 
commission whatsoever to an agent if 
the agent receives a commission from 
the charterer for the same service.| 


REQUIREMENTS RELATING TO TRAVEL 
AGENTS 


§ 208.203 Prohibition 


compensation. 


A travel agent may not receive | com- 
mission from both the direct air! irrier 
and the charter for the same ser’! :e. 


REQUIREMENTS RELATING TO Tk 
CHARTERING ORGANIZATION | 


§ 208.210 Solicitation of charter P ttici- 
pants. 


As the following terms are defined in 


§ 208.3, members of the charter group 
may be solicited only from among the 


Pretrip notification. 


Agent’s commission. 


against 


Aouble 
| 


*Copies of this part are avatlablel by pur- 
chase from the Superintendent of Docu- 
ments, Washington, D.C. 20402. Single cop- 
ies will be furnished without charge'on writ- 
ten requests to the Publications Section, Civil 
Aeronautics Board, Washington, D.C, 20428. 
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bona fide members of an organization, 
club, or other entity, and their immediate 
families, and may not be brought to- 
gether by means of a solicitation of the 
general public. Solicitation of, as well 
as participation by, members of an orga- 
nization with respect to charter flights 
shall extend only to the organization, or 
the particular chapter or unit thereof, 
which signs the charter agreement with 
the air carrier as the charterer. 


§ 208.211 


Only bona fide members of the char- 
terer, and their immediate families (ex- 
cept as provided in § 208.212), may par- 
ticipate as passengers on a charter flight. 
The charterer must maintain a central 
membership list, available for inspection 
by the carrier or Board representative, 
which shows’ the date each person be- 
came a member.’ Solicitation of, as well 
as participation by, members of an orga- 
nization with respect to charter flights 
shall extend only to the organization, or 
the particular chapter or unit thereof, 
which signs the charter agreement with 
the air carrier as the charterer. Where 
the charterer is engaging in round-trip 
transportation, one-way passengers shall 
not participate in the charter flight ex- 
cept as provided in § 208.32(f). When 
more than one round trip is contracted 
for. intermingling between flights or re- 
forming of plane-load or less than plane- 
load charter groups shall not be per- 
mitted and each such group must move 
as a unit in both directions. 


§ 208.212 Participation of immediate 
families in charter flights. 


The immediate family of any bona fide 
member of a charter organization may 
participate in a charter flight: Provided, 
however, That this section shall not ap- 
ply to study group charters as defined 
herein (§ 208.3(r)). 


§ 208.213 Charter costs. 


(a) The costs of charter flights shall 
be prorated equally among all charter 
passengers and no charter passenger 
shall be allowed free transportation; ex- 
cept that (1) children under 12 years of 
age may be transported at a charge less 
than the equally prorated charge; (2) 


Passengers on charter flights. 


7 Where the charter is based on employ- 
ment in one entity or student status at a 
college, records of the corporation, agency, 
or college will suffice to meet the requirement. 
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children under 2 years of age may be 
transported free of charge. 

(b) The charterer shall not make 
charges to the charter participants which 
exceed the actual costs incurred in con- 
summating the charter arrangements, 
nor include as a part of the assessment 
for the charter flight any charge for 
purposes of charitable donations, All 
charges related to the charter flight ar- 
rangements collected from the charter 
participants which exceed the actual 
costs thereof shall be refunded to the 
participants in the same ratio as the 
charges were collected. 

(c) Reasonable administrative costs of 
organizing the charter may be divided 
among the charter participants. Such 
costs may include a reasonable charge 
for compensation to members of the 
charter organization for actual labor and 
personal expenses incurred by them. 
Such charge shall not exceed $300 (or 
$500 where the charter participants 
number more than 80) per round-trip 
flight. Neither the organizers of the 
charter, nor any member of the charter- 
ing organization, may receive any gratui- 
ties or compensation, direct or indirect 
from the carrier, the travel agent, or any 
organization which provides any service 
to the chartering organization whether 
of an air transportation nature or other- 
wise. Nothing in this section shall pre- 
clude a member of a chartering organi- 
zation who is the carrier’s agent from 
receiving a commission from the carrier 
(within the limits of § 208.202), or pre- 
vent any member of the charter group 
from accepting such advertising and 
goodwill items as are customarily ex- 
tended to individually ticketed passen- 
gers (e.g., a canvas traveling bag or a 
money exchange computer) . 

(d) If the total expenditures, includ- 
ing among other items compensation to 
members of the chartering organization, 
referred to in paragraph (c) ot this sec- 
tion, but exclusive of expenses for air- 
transportation or land tours, exceed $750 
per round-trip flight, such expenditures 
shall be supported by properly authenti- 
cated vouchers. 


§ 208.214 Statements of charges. 


Any announcements or statements by 
the charterer to prospective charter par- 
ticipants of the anticipated individual 
charge for the charter shall clearly iden- 
tify the portion of the charges to be paid 
separately for air transportation, for the 
land tour, and for the administrative ex- 
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penses of the charterer. 
§ 208.215 Passenger manifests. 


Prior to each one-way or round-trip 
flight, a manifest shall be filed by the 
charterer with the air carrier showing 
the names and addresses of all pas- 
sengers to be transported on the flight. 


(ER-569 effective May 23, 1969) 


Subpart D—Provisions Relating to 
Single Entity Charters 


§ 208.300 Applicability of subpart. 


This subpart sets forth the special 
rules applicable to single entity charters, 
other than those subject to Part 295 of 
this subchapter. 


§ 208.301 Tariffs and terms of service. 


The provisions of § 208.32 shall apply 
to charters under this subpart except 
that paragraphs (e) and (f) and the sec- 
ond sentence of paragraph (b) of such 


[ER-566, h-6-69, and 
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section shall not be so applicable. 


§ 208.302 Commissions paid to travel 
agents. i 


No direct air carrier shall pay a travel 
agent any commission in excess of 5 per- 
cent of the total charter price or more 
than the commission related to charter 
flights paid to an agent by a carrier cer- 
tificated to fly the same route, whichever 
is greater. | 


Subpart E—Provisions Relating to 
Mixed Charters | 


§ 208.400 Applicable rules. 


The rules set forth in SubpartiC of this 
part shall apply in the case of mixed 
charters, other than those subject to Part 
295 of this subchapter. 1 


Nore: The reporting requirements con- 
tained herein have been approved by the 
Bureau of the Budget in accordance with the 
Federal Reports Act of 1942. | 


108-13 


- 43 - 
CIVIL AERONAUTICS BOARD 


ECONOMIC REGULATIONS 


PART 295—TRANSATLANTIC SUPPLE- 
MENTAL AIR TRANSPORTATION 


(Issued as ER-521 effective Nov. 20, 1967, as 
amended by ER-531, ER-552, and ER-561) 


Applicability. 
Definitions, 
Waiver. 
Separability. 
Records and record retention. 
Subpart A—Provisions Relating to Pro Rata 
Charters 


295.10 Applicability of subpart. 
REQUIREMENTS RELATING TO AIR CARRIERS 


Sec. 

295.11 Solicitation and formation of a 
chartering group. 

295.12 Pretrip notification. 

295.18 Tariffs to be on file. 

295.13a. Written contracts with charterers. 

295.14 Terms of service. 

295.15 Agent's commission. 

295.16 Prohibition against payments or 
gratuities. 


REQUIREMENTS RELATING TO TRAVEL AGENTS 


295.20 Prohibition against double compen- 
sation. 

295.21 Prohibition against payments or 
gratuities. 

295.22 Statement of supporting information. 


REQUIREMENTS RELATING TO THE CHARTERING 
ORGANIZATION 


Solicitation of charter participants. 

Passengers on charter fiights. 

Participation of immediate families 
in charter flights. 

Charter costs. 

Statements of charges. 

295.385 Passenger manifests. 

295.36 Statement of supporting information. 


Subpart B—Provisions Relating to Single Entity 
Charters 


295.39 Applicability of subpart. 

295.40 Tariffs to be on file. 

295.41 Terms of service. 

295.42 Commissions paid to travel agents. 


295.30 
295.31 
295.32 


295.33 
295.34 


Subpart C—Provisions Relating to Mixed Charters 
295.50 Applicable rules. 


Subpart D—Procedure for Advisory Opinion on 
the Eligibility of a Charterer 


295.60 Advisory opinion. 


(ER-552, 2-10-69, and 
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§ 295.1 Applicability. 


This part establishes the terms con- 
ditions, and limitations of transatlantic 
supplemental air transportation. 


§ 295.2 Definitions. 


As used in this part, unless the con- 
text otherwise requires— 

(a) “Transatlantic supplemental air 
transportation” means charter flights in 
air transportation performed pursuant 
to a certificate of public convenience and 
necessity issued under section 4 
of the Act authorizing the holder to en- 
gage in supplemental air transportation 
of persons and their personal baggage 
between points within the 48 contiguous 
States of the United States, on ithe one 
hand, and points in Greenland, Iceland, 
the Azores, Europe, Africa, and Asia, as 
far east as (and including) i 
the other hand. 


(bo) “Charter flight” means air trans- 
portation performed by a direct air 
carrier on a time, mileage, or ae basis 
where 

(1) the entire capacity of onejor more 
aircraft has been engaged for the move- 
ment of persons and their DSRS 
baggage— 

(i) By a person for his own hse (in- 
cluding a direct air carrier when such 
aircraft is engaged solely for the trans- 
portation of company personnel!or com- 
mercial passenger traffic in gases of 
emergency) ; 

(ii) By a representative (or repre- 
sentatives acting jointly) of a group for 
the use of such group (providedino such 
representative is professionally engaged 
in the formation of groups for the trans- 
portation or in the solicitation or sale of 
transportation services); or 


(iii) By a tour operator or a foreign 
tour operator as defined in Part 378 of 
this chapter; or 


(2)Less than the entire capacity of 
an aircraft has been engaged— | 
(i) By a person for his own use (in- 
cluding a direct air carrier when such 
aircraft is engaged solely for the trans- 
portation of company personnel and 
their personal baggage, or in cases of 
emergency, of commercial passenger 
traffic) ; 
(6+) By @ person (no part of whose 
T.S. 1 
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business is the formation of groups or 
the consolidation of shipments for trans- 
portation or the solicitation or sale of 
transportation services) for the trans- 
portation of a’ group of persons and their 
personal baggage, as agent or represent- 
ative of such group; or 

(iii) By two or more persons acting 
jointly for the transportation of them- 
selves and their personal baggage or & 
group of persons and their personal 
baggage: 


Provided, That with respect to subpara- 
graph (2), a maximum of three groups 
may be chartered on one aircraft and 
each group shall consist of 40 or more 
passengers; and Provided, further, That 
subparagraph (2) of this paragraph shall 
not be construed to apply to the charter 
of less than the entire capacity of an 
aircraft by a tour operator or a foreign 
| tour operator. 


With the consent of the charterer, the 
direct air carrier may utilize any unused 
space for the transportation of (1) the 
carrier’s own personnel and property 
and/or (2) the directors, officers, and 
employees of 'a foreign air carrier or an- 
other air carrier traveling pursuant to a 
pass interchange arrangement. 

(c) “Pro rata charter” means a char- 
ter the cost of which is divided among 
the passengers transported. 

(da) “Single entity charter” means @ 
charter the cost of which is borne by 
the charterer and not by individual pas- 
sengers, directly or indirectly. 

(e) “Mixed charter” means a charter 
the cost of which is borne, or pursuant 
to contract may be borne, partly by the 
charter participants and partly by the 
charterer. 

(f) “Person” means any individual, 
firm, association, partnership, or corpo- 
ration. 


(g) “Travel agent” means any person 
engaged in the formation of groups for 
transportation or in the solicitation or 
sale of transportation services. 

(h) “Charter group” means that body 
of individuals who shall actually partici- 
pate in the charter flight. 

dd) “Charter organization” means that 
organization, group or other entity from 
whose members (and their immediate 
families) a charter group is derived. 
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(j) “Immediate family” means only 
the following persons who are living in 
the household of a member of a charter 
organization, namely, the spouse, de- 
pendent children, and parents, of such 
member. 

(k) “Bona fide members” means those 
members of a charter organization who 
have not joined the organization merely 
to participate in the charter as the result 
of solicitation directed to the general 
public. Presumptively, persons are not 
bona fide members of a charter organiza- 
tion unless they are members at the time 
the organization first gives notice to its 
members of firm charter plans and unless 
they have actually been members for a 
minimum period of 6 months prior to the 
starting flight date. This presumption 
will not be applicable in the case of 
charters composed of (1) students and 
educational staff of a single school, and 
immediate families thereof, (2) employ- 
ees of a single Government agency, in- 
dustrial plant, or mercantile establish- 
ment, and immediate families thereof, or 


(3) participants in a study group. In 
the case of all other charters, rebuttal 
to this presumption may be offered for 
the Board’s consideration by request for 
waiver. 

() “Solicitation of the general pub- 
lic” means: 

(1) A solicitation going beyond the 
bona fide members of an organization 
(and their immediate families). This 
includes air transportation services of- 
fered by an air carrier under circum- 
stances in which the services are adver- 
tised in mass media, whether or not the 
advertisement is addressed to members 
of a specific organization, and regardless 
of who places or pays for -he advertis- 
ing. Mass media shall be deemed to in- 
clude radio and television, and newspa- 
pers and magazines. Advertising in such 
media as newsletters or periodicals of 
membership organizations, industrial 
plant newsletters, college radio stations 
and college newspapers shal] not be con- 
sidered advertising in mass media to the 
extent that 

(i) The advertising is placed in a 
medium of communication circulated 
mainly to members of an organization 
that would be eligible to obtain charter 
service, and 

(ii) The advertising states that the 
charter is open only to members of the 
organization referred to in subdivision 
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(i) of this subparagraph, or only to 
members of a subgroup thereof. In this 
context, a subgroup shall be any group 
with membership drawn primarily from 
members of th: organization referred to 
in subdivision (i) of this subparagraph: 
Provided, That this paragraph shall not 
be construed as prohibiting air carrier 
advertising which offers charter services 
to bona fide organizations, without refer- 
ence to a particular organization or 
flight. 

(2) The solicitation, without limita- 
tion, of the members of an organization 
so constituted as to ease.of admission to 
membership, and nature of membership, 
as to be in substance more in the nature 
of a segment of the public than a private 
entity. 

(m) “Study group” means a charter 
group comprised of bona fide partici- 
pants in a formal academic study course 
abroad and in which (1) the charterer is 
an educational institution or (2) such 
study course is for a period of at least 
4 weeks’ duration at an educational 
institution abroad. As used in this para- 


(ER-552, 2-10-69, and 
ER-561, 3-20-69] 


graph, the term “educational institution” 
means 2 bona fide school which (i) is 
empowered to grant college degrees or 
secondary school diplomas by the gov- 
ernment of one of the 50 States of the 
United States, the District of Columbia, 
a US. territory or possession or a foreign 
country and (ii) is operated as a school 
on a year-round basis. An aircraft may 
carry 2 maximum of three study groups: 
Provided, That if more than one group 
is carried each of the groups shall cor- 
sist of 40 or more study group! partic- 
ipants: And provided, further, That the 
entire aircraft is chartered to a single 
study group charterer. | 


(ER-S21 as amended by ER-531 effective arr. 28,] 
1968, and ER-552 effective Feb. 10, 1969, and 
ER-S61 effective Mar. 20, 1969] 
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§ 295.3 Waiver. 


A waiver of any of the provisions of 
this part may be granted by the Board 
upon the submission by an air carrier of 
a written request therefor not less than 
30 days prior to the flight to which it re- 
lates provided such a waiver is in the 
public interest and it appears to the 
Board that special or unusual circum- 
stances warrant a departure from the 
provisions set forth herein. 

§ 295.4 Separability. 

If any provision of this part or the 
application thereof to any air transpor- 
tation, person, class of person, or cir- 
cumstance is held invalid, neither the re- 
mainder of the part nor the application 
of such provision to other air transporta- 
tion, persons, classes of persons, or cir- 
cumstances shall be affected thereby. 

§ 295.5 Records and record retention. 

(a) Prior to performing any supple- 
mental air transportation pursuant to 
this part, the carrier shall execute, and 
require the travel agent (if any) and 
charterer to execute, the form “State- 
ment of Supporting Information” at- 
tached hereto and made a part hereof: 
Provided, That this requirement shall 
not apply to inclusive tour charters. 

(b) Each air carrier operating pur- 
suant to this part shall comply with the 
applicable record-retention provisions of 
Part 249 of this subchapter, as amended. 


Subpart A—-Provisions Relating to 
Pro Rata Charters 


§ 295.10 Applicability of this subpart. 


This subpart sets forth the special rules 
applicable to pro rata charters. 


REQUIREMENTS RELATING TO AIR CARRIERS 


§ 295.11 Solicitation and formation of 
a chartering group. 

(a) A carrier shall not engage, di- 
rectly or indirectly, in any solicitation 
of individuals (through personal contact, 
advertising, or otherwise) as distin- 
guished from the solicitation of an or- 
ganization for a charter trip, except after 
a charter contract has been signed. 

(b) A carrier shall not employ, di- 
rectly or indirectly, any person for the 
purpose of organizing and assembling 
members of any organization, club, or 
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other entity into a group to make the 
charter flight, except after a charter 
contract has been signed. 


§ 295.12 Pretrip notification. 


Upon a charter flight date being re- 
served by the carrier or its agent, the 
carrier shall provide the prospective 


charterer with a copy of this Part 295.7 
The charter contract shall include a pro- 
vision that the charterer, and any agent 
thereof, shall only act with regard to the 
charter in a manner consistent with this 
part and that the charterer shall within 
due time submit to the carrier the infor- 
mation specified in § 295.35. The carrier 
shall also require that the charterer and 
any travel agent involved shal] furnish 
it in due time for review before flight 
the information required in §§ 295.36 
and 295.22, respectively. 


§ 295.13 Tariffs to be on file. 


No air carrier shall perform any sup- 
plemental air transportation unless such 
air carrier shall have on file with the 
Board a currently effective tariff show- 
ing all rates, fares, and charges for the 
use of the entire capacity, or less than 
the entire capacity as defined in § 295.2 
(b) (2), of one or more aircraft in such 
supplemental air transportation and 
showing all rules, regulations, practices, 
and services in connection with such 
suppiemental air transportation, includ- 
ing eligibility requirements for charter 
groups not inconsistent with those es- 
tablished in this part. 


(ER-561 effective Mar. 20, 1969] 


1 Copies of this part are available by pur- 
chase from the Superintendent of Docu- 
ments, Washington, D.C. 20402. Single copies 
will be furnished without charge on written 
request to the Publications Section, Civil 
Aeronautics Board, Washington, D.C. 20428. 


(ER 552, 2-10-69, and 
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terers. 


(a) Every agreement to perform a 
charter trip, except charters for the De- 
partment of Defense, shall be in writing 
and signed by an authorized representa- 
tive of the supplemental air carrier and 
the charterer prior to operation of a 
charter flight: Provided, That where ex- 
ecution of a contract prior to commence- 
ment of flight is impracticable because 
the charter has been arranged on short 
notice, compliance with the provision 
hereof shall be effected within seven (7) 
days after commencement of the flight. 
The written agreement shall include, 
without limitation: . 

(1) Date and place of execution of the 
contract or agreement; 

(2) Signature, printed or typed name 
of each signatory, and official position of 
each; 

(3) Dates of flights and points in- 
volved; 

(4) Type of aircraft and number of 
passenger seats available; and 

(5) Rates, fares, and charges applica- 
able to the charter trip, including the 
charter price, live and ferry mileage 
charges, and layover and other nonflight 
charges. 

(b) No term or condition of the char- 
ter contract shall, on its face, be incon- 
sistent with any provision of the carrier’s 
published tariff. 


Written contracts with char- 


§ 295.14 Terms of service. 


(a) The total charter price and other 
terms of service rendered pursuant to 
this part shall conform to those set forth 
in the applicable tariff on file with the 
Board and in force at the time of the 
respective charter flight, and the contract 
must be for the entire capacity, or less 
than the entire capacity as defined in 
§ 295.2(b) (2), of one or more aircraft. 
Where a carrier’s charter charge com- 
puted according to a mileage tariff in- 
cludes a charge for ferry mileage, the 
carrier shall refund to the charterer any 
sum charged for ferry mileage which is 
not in fact flown in the performance of 
the charter: Provided, That the carrier 
shall not charge the charterer for ferry 
mileage flown in addition to that stated 
in the contract unless such mileage is 
flown for the convenience of and at the 
express direction of the charterer. 

(pb) Insurance coverage shall be main- 
tained in compliance with the insurance 
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requirements of Part 208 of this sub- 
chapter. 


(c) The air carrier shall assume, and 
publish as part of the rules and regula~- 
tions of its tariffs, the following obliga- 
tions without prejudice, and in addition, 
to any other rights or remedies of pas- 
sengers under applicable law: 

(1) Substitute air transportation. (1) 
On all charter flights, unless the air 
carrier causes an aircraft to finally 
enplane each passenger and commence 
the takeoff procedures at the airport of 
departure before the forty-eighth hour 
following the time scheduled for the de- 
parture of such flight, it shall provide 
substitute transportation in accordance 
with the provisions of this subparagraph. 

(ii) As soon as the air carrier discovers, 
or should have discovered by the exercise 
of reasonable prudence and forethought, 
that the departure of any such charter 
flight will be delayed more than forty- 
eight hours, such air carrier shall ar- 
range for and pay the costs of substitute 
air transportation for the charter group 
on another charter flight, operated by 
any other air carrier or foreign air car- 
rier. | 

(iii) When neither the charter trans- 
portation contracted for nor substitute 
transportation has been performed be- 
fore the expiration of forty-eight hours 
following the scheduled departure time 
of any such charter flight, the charterer, 
or his duly authorized agent, may ar- 
range for substitute air transportation 
of the members of the charter group, at 
economy or tourist class fares, on indi- 
vidually ticketed flights and the char- 
tered air carrier shall pay the costs of 
such air transportation to the substitute 
air carrier or foreign air carrier: 


(iv) In determining the period; of time 
during which the departure of a charter 
flight has been delayed within the pur- 
view of this subparagraph, periods of 
delay caused by the prohibition of flights 
from the airport of departure because of 
weather or other operational conditions 
shall be excluded if, and while, the air 
carrier had an airworthy aircraft which 
is capable of transporting the charter 
group in a condition of operational readi- 
ness posted at such airport. | 

(v) Air carriers may subcontract the 
performance of transatlantic passenger 
charter services which they have con- 
tracted to perform, only to air carriers 
authorized by the Board to perform such 
services. 
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(2) Incidental expenses’ (1) On all 
charter flights bound from a point out- 
side the continent where the charter 
originated to the point where it termi- 
nates, unless the air carrier causes an 
aircraft to finally enplane each passenger 
and commence the take-off procedures 
at the airport of departure before the 
sixth hour following the time scheduled 
for the departure of such flight, it shall 
pay incidental expenses in accordance 
with the provisions of this subparagraph. 
Such payments shall be made at the air- 
port of departure as soon as they become 
due to the charterer, or its duly author- 
ized agent, for the account of each pas- 
senger, including infants and children 
traveling at reduced fares. 

(ii) Such payments shall be made at 
the rate of $16.00 for each full twenty- 
four hour period of delay following the 
scheduled departure time. However, the 
stm of $8.00 shall be paid for each pas- 
senger delayed six hours following the 
scheduled departure time. Thereafter, 


during the succeeding 18 hours of delay, 
an additional sum of $8.00 shall be paid 
for each passenger delayed in install- 
ments of $4.00 for the first and second 
succeeding six-hour period of delay, or 
any fractional part thereof. If the delay 


continues beyond a period of 24 hours fol- 
lowing the scheduled departure time, 
such payments shall be made in equal in- 
stallments of $4.00 for each further six- 
hour period of delay, or any fractional 
part thereof: Provided, however, That 
the air carrier may, at its option, dis- 
charge this obligation by providing free 
meals and lodging in lieu of making such 
payments. The obligation of the air car- 
rier to pay incidental expenses or provide 
free meals and lodging shall cease when 
substitute air transportation is provided 
in accordance with the provisions of sub- 
paragraph (1) of this paragraph. 

(a) Each and every contract for a 
transatlantic: charter to be operated 
hereunder shall incorporate the provi- 
stons of paragraphs (b) and (c) of this 
section concerning insurance, substitute 


2 Although the requirements with respect 
to providing incidental expenses are made 
expressly applicable only to the return leg 
of flight, the air ccrriers are ex- 
pected, in the'case of delay in departure of 
the originating leg of a flight. to furnish such 
incidental expenses to charter passengers 
whose homes are not located within a rea- 
sonable distance from the point of origina- 
tion of the charter. 


T.S. 1 


295-6 


CIVIL AERONAUTICS BOARD 


transportation, and incidental expenses. 

(e) The carrier shall require full pay- 
ment of the total charter price or the 
posting of a satisfactory bond for full 
payment prior to the commencement of 
the air transportation. 

(f) In the case of a round trip 
charter, one-way passengers shall not be 
carried except that up to 5 percent of 
the charter group may be transported 
one way in each direction. This provision 
shall not be construed as permitting 
knowing participation in any plan where- 
by each leg of a round trip is chartered 
separately in order to avoid the 5-percent 
limitation aforesaid. In the case of a 
charter contract calling for two or more 
round trips, there shall be no intermin- 
gling of passengers and each planeload 
group, or less than planeload group as 
defined in § 295.2(b) (2), shall move as 
a unit in both directions. 


(ER-521 as amended by ER-561 effective 
Mar. 20, 1 


§ 295.15 Agent’s commission. 


The carrier shall not pay its agent a 
commission or any other benefits, directly 
or indirectly, in excess of five percent of 
the total charter price as set forth in the 
carrier’s charter tariff on file with the 
Board, or more than the commission re- 
lated to charter flights paid to an agent 
by a carrier certificated to render regular 
service on the same route, whichever is 
greater. The carrier shall not pay any 
commission whatsoever to an agent if 
the agent receives a commission from the 
charterer for the same service. 


§ 295.16 Prohibition against payments 
or gratuities. 

A carrier shall make no payments nor 
extend gratuities of any kind, directly 
or indirectly, to any member of a char- 
tering organization in relation either to 
air transportation or land tours or other- 
wise. Nothing in this section shall pre- 
clude a carrier from paying a commission 
(within the limits of § 295.15) to a mem- 
ber of a chartering organization if such 
member is its agent, or restrict a carrier 
from offering to each member of the 
charter group such advertising and good 
will items as are customarily extended to 
individually ticketed passengers (€.€., 
canvas traveling bag or a money ex- 
change computer). 


[ER-561, 3-20-69] 


REQUIREMENTS RELATING TO TRAVEL 
AGENTS 


§ 295.20 Prohibition against double 


compensation. 


A travel agent may not receive a com- 
mission from both the direct air carrier 
and the charterer for the same service. 


§ 295.21 Prohibition against payments 
or gratuities. 

A travel agent shall make no payments 
nor extend gratuities of any kind, direct- 
ly or indirectly, to any member of a 
chartering organization whether in rela- 
tion to air transportation or otherwise. 
Nothing in this section shall restrict a 
travel agent from offering to each mem- 
ber of the charter group such advertis- 
ing and good will items as are customar- 
ily extended to individually ticketed pas- 
sengers (€.g., & canvas traveling bag or a 
money exchange computer). 


§ 295.22 Statement of supporting in- 
formation. 


Travel agents shall execute, and furn- 
ish to air carriers, Section A of Part TI of 
the Statement of Supporting Informa- 
tion attached hereto and made a part 
hereof, at such time prior to flight as re- 
quired by the carrier to afford it due time 
for review thereof. 


REQUIREMENTS RELATING TO THE 
CHARTERING ORGANIZATION 


$295.30 Solicitation of charter partici- 
pants. . 

As the following terms are defined in 
$ 295.2, members of the charter group 
may be solicited only from among the 
bona fide members of an organization, 
club or other entity, and their immeaiate 
families, and may not be brought to- 
gether by means of a solicitation of the 
general public. 


§ 295.31 Passengers on charter flights. 


Only bona fide members of the char- 
terer, and their immediate families (ex- 
cept as provided in § 295.32), may par- 
ticipate as passengers on a charter flight. 
The charterer must maintain a central 
membership list, available for inspection 
by the carrier or board representative, 
which shows the date each person be- 
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came a, member.* Where the charterer is 
engaging round trip transportation, one- , 
way passengers shall not participate in, 
the charter flight except as provided in! 
§ 295.14(f). When more than one round 
trip is contracted for, intermingling be- 
tween flights or reforming of planeload 
or less than planeload groups shall not 
be permitted and each charter group 
shall move as a unit in both directions. ! 


(ER-521 as amended by ER-561 effective 
Mar. 20, 1969] 


§ 295.32 Participation of immediate 
families in charter flights. | 


The immediate family of any bona fide 
member of a charter organization may 
participate in a charter flight: Provided, 
however, That this section shall not 
apply to study group charters as defined 
herein (§ 295.2(m) ). 


§ 295.33 Charter costs. 


(a) The costs of charter flights 
be prorated equally among al] charter 
Passengers and no charter passenger 
shall be allowed free transportation; ex- 
cept that (1) children under twelve years 
of age may be transported at a charge 
less than the equally prorated charge; 
(2) children under two years of age may 
be transported free of charge. 

(b) The charterer shall not ' make 
charges to the charter participants which 
exceed the actual costs incurred in con- 
summating the charter arrangements, 
nor include as a part of the assessment 
for the charter flight any charge for pur- 
poses of charitable donatio: All 
charges related to the charter flight ar- 
rangements collected from the charter 
participants which exceed the actual 
costs thereof shall be refunded to the 
participants in the same ratio as the 
charges were collected. | 

(c) Reasonable administrative costs of 
organizing the charter may be divided 
among the charter participants. | Such 
costs may include a reasonable charge for 
compensation to members of the charter 
organization for actual labor and per- 
sonal expenses incurred by them. | Such 
charge shall not exceed $300 (or $500 
where the charter participants number 
more than 80) per round-trip fight. 


3 Where the charter is based on employ- 
ment in one entity or student status at a 
college, records of the corporation, agency, 
or college will suffice to meet this require- 
ment. \ 


235-7 


- 50 - 


§295.3h 


Neither the organizers of the charter, nor 
any member of the chartering organiza- 
tion, may receive any gratuities or com- 
pensation, direct or indirect, from the 
carrier, the travel agent, or any organi- 
zation which provides any service to the 
chartering organization whether of an 
air transportation nature or otherwise. 
Nothing in this section shall preclude a 
member of a chartering organization who 
is the carrier’s agent from receiving & 
commission from the carrier (within the 
limits of § 295.15), or prevent any mem- 
ber of the charter group from accepting 
such advertising and good will items as 
are customarily extended to individually 
ticketed passengers (e.g., a canvas trav- 
eling bag or a money exchange 
computer) .: 

(d) If the total expenditures, including 
among other items compensation to 
members of the chartering organization, 
referred to in paragraph (c) of this sec- 
tion, but exclusive of expenses for air 
transportation or land tours, exceed 
$750 per round-trip flight, such expendi- 
tures shall be supported by properly 
authenticated vouchers. 


§ 295.34 Statements of charges. 


Any announcements or statements by 
the charterer to prospective charter par- 
ticipants of the anticipated individual 
charge for the charter shall clearly 
identify the portion of the charges to be 


separately paid for the air transporta- 
tion, for the land tour, and for the ad- 
ministrative expenses of the charterer. 


§ 295.35 Passenger manifests. 


(a) Prior to each one-way or round- 
trip flight a manifest shall be filed by the 
charterer with the air carrier showing 
the names and addresses of the persons 
to be transported and specifying the re- 
lationship of each such person to the 
charterer (by designating opposite his 
mame one of the three relationship 
categories hereinafter described). The 
manifest may include “stand-by” par- 
ticipants (by name, address and relation- 
ship to charterer). 

(b) The relationship of a prospective 
passenger shall be classified under one 
of the following categories and specified 
on the passenger manifest as follows: 

(1) A bona fide member of the char- 
tering organization at the time the or- 
ganization first gave notice to its mem- 
bers of firm charter plans and will have 
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been a bona fide member of the char- 
tering organization for at least six 
months prior to the starting flight date. 
Specify on the passenger manifest as 
“(1) member.” 

(2) The spouse, dependent child or 
parent of a bona fide member who lives 
in such member’s household. Specify on 
the passenger manifest as ‘(2) spouse” 
or “(2) dependent child” or “(2) par- 
ent.” Also give name and address of 
member relative where such member is 
not a prospective passenger. 

(3) Bona fide members of entities con- 
sisting only of persons from a study 
group, or a college campus, or employed 
by a single Government agency, indus- 
trial plant, or mercantile company, or 
persons whose proposed participation in 
the charter flight was permitted by the 
Board pursuant to request for waiver. 
Specify on the passenger manifest as 
“(3) special” or “(3) member” (where 
participants are from a study or campus 
group or trom a Government agency, in- 
dustrial plant or mercantile company). 

(c) In the case of a round-trip flight, 
the above information must be shown for 
each leg of the flight and any variations 
between the eastbound and westbound 
trips must be explained on the manifest. 

(da) Attached to such manifest must 
be a certification, signed. by a duly au- 
thorized representative of the charterer, 
reading: 

The attached list of persons includes every 
individual who may participate in the charter 
flight. Every person as identified on the 
attached lst (1) was a bona fide member of 
the chartering organization at the time the 
chartering organization first gave notice to 
its members of firm charter plans, and will 
have been a member for at least 6 months 
prior to the starting flight date. or (2) is a 
bona fide member of an entity consisting of 
(a) students and educational staff of a single 
school, or (b) employees of a single Govern- 
ment agency, industrial plant, or mercantile 
establishment, or (3) is a person whose par- 
ticipation has been specifically permitted by 
the Civil Aeronautics Board, or (4) is the 
spouse, dependent child, or parent of a per- 
son described hereinbefore and lives in such 
person’s household, or (5) is a bona fide 
participant in a study group charter. 


— 


(Signature) 


§ 295.36 Statement of supporting infor- 
mation. 


Charterers shall execute and furnish 
to air carriers Section B of Part II of 
the Statement of Supporting Information 
attached hereto and made a part hereof 


295-8 


- 5] - 
ECONOMIC REGULATIONS 


at such time prior to flight as required 
by the carrier to afford it due time for 
review thereof. 


Subpart B—Provisions Relating to 
Single Entity Charters 


§ 295.39 Applicability of subpart. 


This subpart sets forth the special rules 
applicable to single entity charters. 


§ 295.40 Tariffs to be on file. 


The provisions of § 295.13 shall apply 
to charters under this subpart. 


§ 295.41 Terms of service. 


(a) The total charter price and other 
terms of service shall conform to those 
set forth in the applicable tariff filed in 
accordance herewith and the contract 
shall be for the entire capacity, or less 
than the entire capacity as defined in 
§ 295.2(b) (2), of one or more aircraft. 

(b) The terms of service prescribed in 
§ 295.14 (b), (c), and (d) shall be appli- 
cable in the case of single entity charters. 


(ER-561 effective Mar. 20, 1969] 


§ 295.42 Commissions paid to travel 
agents. 


No direct air carrier shall pay @ travel 
agent any commission in excess of five 
percent of the total charter price or more 
than the commission related to charter 
flights paid to an agent by a carrier cer- 
tificated to fly the same route, whichever 
is greater. 


Subpart C—Provisions Relating to 
Mixed Charters 
§ 295.50 Applicable rules. 


The rules set forth in Subpatt A of this 
part shall apply in the case of mixed 
charters. 


Subpart D—Procedure for Advisory 
Opinion on the Eligibility of a 
Charterer 


§ 295.60 Advisory opinion. 


An air carrier or prospective charterer 
may request an advisory opinion from the 
Bureau of Economic Regulation, Civil 
Aeronautics Board, Washington, D.C., 
20428, regarding the eligibility of the 
prospective charterer to obtain charter 
service in accordance with this part. 
The Bureau’s opinion will be based 
on the representations submitted and 
shall not be binding upon the Board 
in any proceeding in which the law- 


[ER-561, 3-20-69] 
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fulness of the respective charter may 
be in issue. Such representations should 
include as much of the information spec- 
ified by section B, Part IZ, of the State- 
ment of Supporting Information as is 
available to the person requesting the 
advisory opinion. 

Nore: The reporting requirements con- 
tained herein have been approved by the 
Bureau of the Budget in accordance with the 
Federal Reports Act of 1942. : 


STATEMENT OF SUPPORTING InvoRmMaTion® 


Part I—To be completed by air carrier for 
each single entity, mixed, or pro rata charter. 
(Where more than one round-trip! flight 1s 
to be performed under the charter contract, 
clearly indicate applicability of answers.) 

1. Name of transporting carrier: : 

2. Commencement date(s) of ‘proposed 


(o) Returning 

8. Points to be included in pcpcees 
fiight(s) : 
(a) From : 


(b) Seating capacity: 
(c) Number of persons to be ‘ransporved: 


5. (@) Total charter price: -----_-------- 

(b) Does the charter price ee to 
tariff on file with the Board? 

(c) If pro rata or mixed eas explain 
construction of charter price in relation to 
tariff on file with the Board. (In case of 
mileage tariff, show mileage for each segment 
involved and indicate whether segment is 
live or ferry.) ---.------------------------= 


6. (a) Has the carrier paid, or does it con- 
template the payment of any commissions, 
direct or indirect, in connection with the 
proposed flight? Yes) NoO | 

(b) If “yes,” give names and addresses of 
such recipients and indicate the amount paid 
or payable to each recipient. If any com- 
mission to a travel agent exceeds '5 percent 
of the total charter price, attach a statement 
Leet ir, the higher amount under this 


7. (a) Will the carrier or any affiliate pro- 
vide any services or perform any functions in 


eqhis must be retained by the atr carrier 
for two years pursuant to the requirements of 
Part 249. but open to Board inspection, and 
to be filed with the Board on demand. 
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addition to the actual air transportation? 
YesO NoO | 


(b) Ig “yes,” services or func- 


9. If charter is single entity, indicate pur- 
pose of flight: ................... —— = 


10. On what date was the charter contract 


11. If the charter is pro rata, has a copy of 
Part 295 of the Civil Aeronautics Board’s 
Economic Regulations been mailed to or de- 
livered to the prospective charterer? - Yes) 
NoO 

Part II—To be completed for pro rata or 
mixed charters only. 

Section A—To be supplied by travel agent, 
or, where none, by the air carrier or an af- 
fillate under its control where either of the 
latter performs or provides any travel agency 
function or service (excluding air transporta- 
tion sales but including land tour arrange- 
ments). 

1. What specific services have been or will 
be provided Yi agent to charterer on a group 
basis? 


2. What specific services have been or will 
be provided by agent to individual par- 
ticipants in the proposed charter? 


3. Has the agent or, to his knowledge, have 
any of his principals, officers, directors, as- 
sociates or employees compensated any mem- 
ber of the chartering organization in relation 
either to the proposed charter flight or any 
land tour? YesOQ NoO 

4. Does the agent have any financial in- 
terest in any organization rendering services 
to the chartering organization? YesO No 
If answer is “yes,” explain: Z 


=, represent and warrant that 


I have acted with regard to this charter op- 
eration (except to the extent fully and 


2 Whoever, in any matter within the juris- 
diction of any department or agency of the 
United States knowingly and willfully falsi- 
fies, conceals or covers up by any trick, 
scheme or device a material fact, or makes 
any false, fictitious or fraudulent statements 
or representations, or makes or uses any false 
writing or document knowing the same to 
contain any false, fictitious or fraudulent 
statement or entry, shall be fined not more 
than $10,000 or imprisoned not more than 
5 years, or both. Title 18, U.S.C., § 1001. 
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specifically explained in Part II, Section A) 
and will act with regard to such operation 
in a manner consistent with Part 295 of the 
Board’s Economic Regulations. 


(Signature and address of 
travel agent or, if none, 
of authorized official of 
alr carrier where such 
carrier or an affiliate 
under its control per- 
forms any travel agency 
function or service (ex- 
cluding air transporta- 
tion sales but including 
land tour arrange- 
ments) .) 


Section B—To be supplied by charterer: 
1. Description of chartering organization, 
including its objectives and purposes: 


2. What activities are sponsored by the 
chartering organization? 


4. Qualification or requirements for mem- 
bership in organization and membership fee, 


5. Has there been any reference to pro- 
spective charter flights in soliciting new 
members for the chartering organization? 
YesO NoO 

6. If total membership in the chartering 
organization is less than 1,000, submit list 
showing names and addresses of members in 
good standing? If total memoership in the 
chartering organization is 1,000 or more, 
state where a list of members is available for 
inspection. 


7. Attach list of prospective passengers, 
showing for each: Name, address, and 
whether a member of chartering organiza- 
tion or relationship to a member of charter- 
ing group. (Note: This is a list of pro- 
spective passengers and does not necessarily 
have to represent the passengers actually 


10. How were prospective participants for 
charter solicited (attach any solicitation 


11. Will there be any participants in the 
charter flight other than (1) members of the 
chartering organization or (2) spouse, de- 
pendent children, and parents of a member 
of the chartering group residing in the same 
household with the member? YesQ) Not) 

12. Will there be any members of the char- 
tering organization participating in the 
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charter who will have been members of the 
organization for a period of less than six 
months prior to flight date?= YesO NoO 
If answer is “yes,” give names of participants 
who will not have been members for six 
months and justify (see § 295.2(k) ): 


18, If there is any intermediary involved in 
the charter, other than the travel agent 
whose participation is described in Part I, 
Section A, submit name, address, remunera- 
tion and scope of activity: 


(Estimated receipts from charter) 
Estimated receipts from other sources, if 
any:)/---------- 
Explain: 


(a) Total receipts: $ 
Estimated expenditures, including aircraft 
charter (separately itemize air tramspor- 


tation, land tour, and administrative 


Payable to 


(b) Total expenditures: $. 
Explain any difference between (a) and 


No [ 
and for what services: 


providing services in 
land portion of the trip? Yes if 
If “yes,” explain fully: 


] No[ ] 


No[ ] 


2 Not applicable to college campus or study- 
group charters, nor to charters limited to em- 
ployees of a single Government agency, 
industrial plant or mercantile company. 
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19. Separately state for the outbound and 
inbound fiights the number of| one-way 
passengers anticipated to be transported in 
each direction: ' 


meee ene n nnn none nn nen n nner eenn ===" i 


charters: 
= + 
22. Has a copy of Part 295. “Transatlantic 
Supplemental Air Transportation,” of the 
Economic Regulations of the Civil Aero- 
nautics Board been received by the charterer? 
Yes[ ] No[ ] 


WARRANTY OF CHARTERER } 


(Name) 

represent and warrant that the charterer 
has acted with regard to this charter opera- 
tion (except to the extent fully and specif- 
ically explained in Part I, Section B), and 
will act with regard to such operation, in 
a manner consistent with Part 295 of the 
Board’s Economic Regulations. | 


(Signature of} person 
within organization in 


(Signature and title of 
officer. This should be 
the chief officer of the 
chartering organization 
except in the case of a 
school charter, in which 
case the warranty must 
be by a school official 
not directly involved in 
charter.) 


To the best of my knowledge: and belief 
all the information presented in} this state- 
ment, including but not limited to, those 
parts warranted by the charterer and the 
travel agent, is true and correct. |I represent 
and warrant that the carrier has acted with 

to this charter operation (except to 
the extent fully and explained 
in this statement or any attachment thereto) 
and will act with regard to such operation in 
a manner consistent with Part|/ 295 of the 
Board's Economic Regulations. 


(Signature and title of 
authorized official of air 
carrier.) 
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1 i 


THE EFFECT OF THE BOARD’S DECISION UNDER REVIEW 
IS NOT LIMITED, BUT AFFECTS THE FUTURE OF THE 
ENTIRE SUPPLEMENTAL AIR TRANSPORTATION INDUSTRY. 


The Board erroneously states in its brief that “This case arises under Part 
295 of the Board’s Economic Regulations (14 C.F.R. 295, infra, Appendix C, 


pp. 43-52) which pertains to transatlantic supplemental air transportation.” 
Res. Br. p. 3. Such a circumstance, if true, might narrow the applicability of 
the Board’s order to those supplementals certificated over the Atlantic. In 
fact, however, the entire supplemental air transportation industry will be af- 
fected by the Board’s substantive about-face as to who can participate in 
charter travel. This fact is indicated by the Board’s order under review. 


After concluding that Transamerica shareholders are no longer charter- 
worthy, Board order 69-5-124 exempted TIA to operate two round trips, one 
to Europe and the other to Japan. R. 117. The transatlantic charters are re- 
gulated, as the Board’s brief notes, by Part 295 of the Board’s Economic Re- 
gulations; the transpacific charters are regulated by Part 208. If the Board’s 
decision in Board order 69-5-124 making Transamerica shareholders ineligible 
to participate in charter operations was limited to transatlantic operations, then 
the Board would not have had to exempt TIA to perform the transpacific 
charters. Obviously then, Part 208 has been modified.! 


The Board’s substantive action in Order 69-5-124 amending its regulations 
(both Part 208 and Part 295) to severely circumscribe the available supple- 
mental air carrier ‘charter market affects each and every supplemental carrier 
presently certificated for service without regard to geographical area. A whole 
new set of standards virtually impossible to apply (see TIA’s prior Br. pp. 23- 
31) have been adopted by the Board in substitution for the former standards 
which not only maintained the distinction between charter and individually 
ticketed operations, but which afforded the supplementals a vehicle for readily 


determining for themselves the bona fides of a group.” 


1 part 208 regulates charter operations of supplemental air carriers in all geographical areas, 
except the transatlantic. Page 60 of the record below shows that in addition to transatlantic 
and transpacific charters, domestic charter services were offered to Transamerica shareholders. 


2 The Board’s reply brief points out (Res. Br. pp. 11 (note 11), 20 (note 21)) that virtually 
the entire supplemental industry has joined in a Joint Petition of Certain Supplemental Air 
Carriers for Institution of a Rulemaking Proceeding, CAB Docket 21255. Said joint petition 
was filed with the Board on July 28, 1969, after the Board’s order under review in this pro- 
ceeding was issued. 


Il. 


REVERSAL OF BOARD ORDER 69-5-124 WILL NOT 
CREATE SIGNIFICANT PROBLEMS FOR THE BOARD. 


The Board’s brief appears to attempt to confuse the issues of the case by 
indicating a reversal of the Board may open the door to a chamber of horrors 
almost too menacing to contemplate. Res. Br. pp. 4, 22. Similar ogres have 
been visualized before — by Pan American, for example, in an objection to 
the grant of a certain transatlantic charter exemption authority. The Board 
was unimpressed. The case was Flying Tiger, Exemption, Order E-12400 
(April 25, 1958). That case was decided prior to the Board’s certification of 


the supplemental air carrier industry. Some prefacing remarks are essential. 


Prior to the Board’s decision in the Transatlantic Charter Investigation, 40 
C.A.B. 233 (1964), which among other things lifted the 20,000 membership 
limitation and substituted other standards to preserve the distinctions between 
charter and individually ticketed services, there were no supplemental air car- 
riers certificated to provide charter transportation over the Atlantic. Such serv- 
ice was performed by supplementals on an individual exemption basis. A sup- 
plemental carrier would file an application with the Board intended to demon- 
strate that the applied for authority met the Board’s transatlantic charter policy 
then in effect. Such transatlantic charter policies set forth how to apply for 
an exemption and the applicable standards for determining eligibility for par- 


ticipation as a passenger in charter travel. 


In large part, the organizations seeking transatlantic charter service were 


some sort of social or recreational organization with eligibility requirements 


that were easy to meet by a large segment of the general public.3 During this 


3 It was during this period that the Board decided the cases referred to in footnote 24 of 
the Board’s brief in this case. In each instance the organization involved’ had minimal en- 
trance requirements, was social in nature and was either a new organization, or the large 
proportion of the charter participants were new members suggesting to the Board that either 

(cont’d) 


period of charter-by-charter handling of the transatlantic charter traffic, the 
Board had various maximum membership limitation for organizations to qualify 
for charter service. In the Board’s 1958 Transatlantic Charter Policy the limits 
were generally 10,000 persons for statewide organizations, and $5,000 members 
for nationwide organizations. As to these limitations, the Board’s 1958 Trans- 
atlantic Charter Policy stated: 


“In this ‘connection, a charter open to statewide or nationwide 
membership of a religious denomination, a political party, or 
a profession or occupation would ordinarily be considered 
as drawn, in effect, from the general public and thus ineli- 
gible.” App. B., p. 7. 


It was during the time that the 1958 Transatlantic Charter Policy was in 
effect that The Flying Tiger Line applied for an exemption authority to oper- 
ate two round trip charters for a 27 club singing federation located throughout 
three states (Connecticut, Massachusetts and Rhode Island). The Board granted 
the exemption authority. Flying Tiger, Exemption, supra. The grant of this 


authority was over the strenuous objection of Pan American. 


In substance, Pan American’s objections in that case seem almost a para- 
phrase of the previously referred to statements of the Board in its brief in this 
case. Pan American after first referring to the above quote declared, according 


to the Board’s order: 


“that the instant charterer is a statewide group; that a group 
of avocational singing societies is no different from a profes- 
sion or occupation; and that the group is therefore ineligible 
[since in effect it is drawn from the general public].” Fly- 
ing Tiger, Exemption, supra at 1. 


(Footnote 3 continued) 


the organization involved was created primarily to participate in charter travel, or that the 
new members were solicited on the basis that charter travel would be made available. How- 
ever, the Board denied only one of the exemption applications (Capitol, Exemption, 31 CAB 
957 (1960)). Subsequent evidence in the other cases convinced the Board that membership 
was not solicited on the basis of the availability of charter transportation. 


The Board rejected such a conclusion stating: 


“The Board does not construe the sentence in the Charter 
Policy cited by PAA as a prohibition of charters drawn 
from the statewide or nationwide membership of any or- 
ganization or of any organization in a particular category. 
Rather, the sentence, considered in context with the: para- 
graph in which it appears, merely gives examples of organ- 
izations the statewide and nationwide memberships of 
which are usually beyond the respective figures of 10,000 
and 5,000 which the Board employs as rule-of-thumb ma- 
xima, but which may have local units which, by them- 
selves, are charterworthy.” Flying Tiger, Exemption, supra 
at 2. 


It is doubtful that today the Board would or could grant the authority 
applied for in the Flying Tiger case since it appears that quite probably 


there was no central membership file kept by the singing federation. See, 
Part 295.31, App. C, p. 13 of TIA’s prior brief. 


Subsequent to the Flying Tiger, Exemption case, supra, the Board sub- 


stituted other, more liberal maximum membership limitations then were in 
existence at the time that case was decided. It eliminated all such limitations 
entirely in the Transatlantic Charter Investigation, supra, on the basis that 
they were arbitrary. Transatlantic Charter Investigation, supra at 320. In 
substitution therefore, the Board required that a central membership list 
be kept by the chartering organization as well as the requirement that 
in order to participate in charter travel a member: (1) must not have joined 
“merely to participate in the charter as the result of solicitation directed to 
the general public”, (2) must have been a member of the organization prior 
to the announcement of firm charter plans, and (3) must have been a mem- 
ber at least six months prior to the first charter departure date. See, TIA’s 
prior Br. pp. 21-22. These requirements, using the Board’s own terms, 


“constitutes a sufficiently substantial restriction of charter 
flights to the general public so as to render the numerical 
limitation unnecessary. The record indicates that the present 


effect of this requirement is largely to foreclose bona fide 
organizations from engaging in charter programs; no evi- 
dence has been presented to demonstrate any real diver- 
sionary danger from removal of this restriction. The lift- 
ing of this limitation should, in our view, increase the 
availability of low-cost transportation and, in the absence 
of any adverse effect upon scheduled services, is consistent 
with the public interest.” Transatlantic Charter Investiga- 
tion, supra at 270. 


As shown in TIA’s prior brief, the Transamerica shareholders conformed in 


every detail to the above Board criteria. 


That charters may be drawn from the general public rather than from 
eligible organizations is no more likely today, if the eligibility requirements 
first expressed in the Transatlantic Charter Investigation, supra, are met, than 
they were at the time Flying Tiger, Exemption, supra, was decided. For ex- 
ample, it is highly unlikely that any religious denomination or political party 
maintains a central membership file for all those persons who consider them- 
selves as a part of that religious denomination or political party* would attempt 
to determine whether its membership complied with the six-month rules. Such 


a chore would be absolutely staggering. 


The regualtions (Part 208 and 295) provide in clear and succinct terms 
the criteria for maintaining a distinction between group and individually ticketed 
services. The Board in Transatlantic Charter Investigation, supra, stated its 
purpose for the standards then placed in Part 295 and subsequently lifted into 
Part 208.5 It is these standards and the Board’s policy pronouncements 


4 The New York PTA which was struck down by the Board in Eastern-National v. Trans 
International, 41 C.A.B. 765, 772 (1964), fails to meet the central membership file require- 
ment; it, therefore, could not be eligible for charter services using supplemental carriers un- 
der the standards used by TIA in determining the bona fides of Transamerica shareholders. 


5 That criteria, recited on page 5 of this brief, have been in existence in the transatlantic 
area since 1964 and in all other geographical areas in which supplementals are certificated 
to operate since 1966. 
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supporting them that the Board has overturned by Order 69-5-124, and done 


so in a fashion which violates section 4 of the Administrative Procedure Act, 
60 Stat. 238, 5 U.S.C. $553. | 


Ill. 


TRANSAMERICA SHAREHOLDERS AS A GROUP HAVE 
MORE AFFINITY AND SUBSTANTIVE PURPOSE THAN A 
LARGE NUMBER OF GROUPS WHICH THE BOARD HAS 
SPECIFICALLY DECLARED TO BE CHARTERWORTHY. 


The prospect of business entities such as Transamerica being created as a 
sham primarily to permit its shareholders to participate in charter travel is, 
of course, absurd. But this concept appears to TIA to be the tenor of the 
Board’s brief. It is more likely — as the Board knows — that recreational and 
fraternal organizations are far more susceptible to being created for purposes 
of obtaining charter travel. In large part, any troubles which the Board may 
have had conceming the bona fides of a charter group have come from such 
organizations. And yet, General Counsel (R. 120-121), and now the Board 
(R. 112-117) seem to prefer such organizations to business entities. Examples 
of recreational or fraternal organizations which have nominal entrance require- 
ments which make membership in them available to a large segment of the 
general public, and which have been blessed by the Board as charterworthy 
demonstrates that Transamerica shareholders are no less eligible. 


The Board approved the bona fides of the National Amateur Golfers As- 
sociation (NAGA). astern-National v. Trans International, 41 CAB 765, 772 
(1964) (See Res. Br. p. 20 (note 22)). According to the Board’s opinion, 
membership in NAGA is available to any member of the public. Its purpose 
“Gs the promotion of golfing activity.” The Board opinion goes on to say: 
“Among these activities, necessarily, is the arrangement of trips in winter months 
to warmer climates where golf courses are open and playable.” How many 


people in the United States have golf as a hobby? According to the Board’s 


decision in the Eastern-National case, supra, the membership requirements of 
NAGA are so broad that any member of the general public having such an 
interest and the inclination to join, can join. As a matter of fact, there 
does not appear to be a requirement that in order to join NAGA you must 
like or want to'play golf. A person could conceivably join NAGA for the 
possible business contacts he may obtain rather than to play golf. By so do- 
ing, such a person would not necessarily be carrying out the purposes of the 
club, but that would not be a bar to his joining, apparently. 


Another example, the Catholic War Veterans, Eastern Regional Group. 
According to Capitol, Exemption, 38 C.A.B. 1083 (1963) (cited with favor 
by the Board, Res. Br. note 22), a person of the Catholic religious faith who 
was a veteran living east of the Mississippi River could join that organization. 
There are an awful lot of persons within that geographical area that could 
meet those requirements. Think of the number in Chicago and New York 
City alone who would be eligible. The dues are minimal: $3.00 to $5.00. 


The purposes: | “Social, cultural, and charitable” — fairly general, elusive terms 


to be sure. The Board’s opinion in that case notes that another carrier other 
than the applicant cancelled a charter operation with the organization “pre- 
sumably because of doubts as to charter eligibility.” Capitol, Exemption, su- 
pra at 1083. The Board determined, however, that the group was eligible for 
charter service even though it “is not formally set up as an individual adminis- 
trative unit.” Capitol, Exemption, supra at 1083. Very likely, this group 
could not be accommodated by charter transportation today for it appears 
that it does not have a central membership file. Part 208.211; Part 295.31, 
App. B, p. 24 and App. C, p. 13 respectively of TIA’s prior Br. 


Other such groups abound which have requirements for joining which 
permit eligibility to a vast segment of the general public, and have generalized 
social or recreational purposes, but where the Board has found the member- 
ship to be charterworthy. E.g., Capitol Airways, Exemption, Order E-12842 
(1958) (New York Young Democrats); Capitol Airways, Exemption, 34 C.A.B. 
783 (1961) (Quoting from Application, Club purpose: “Social Club. Purpose 
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to promote friendship of its members, inculcate in them a high sense of loyalty 


to each other, and stimulate intellectual advancement.” Activities: ‘Dances, 
card parties, picnics and other social functions.” Membership qualifications: 
“Qualifications are good moral character. Responsible member of his com- 
munity. Membership fee is $10.00.”) Flying Tiger, Exemption, ‘Order E-12484 
(1958) (Open to all persons of German birth or descent); United States Overseas 
Airlines, Exemption, Order E-13448 (1959) (A ski club “for the purpose of 
furnishing a seasonal program of a recreational, social and educational nature’’); 
Flying Tiger, Exemption, 27 C.A.B. 1087 (1958) (Club open to persons of 
German birth or descent with the purposes: “interest in German culture, and 

a desire for social contacts”); Capitol Airways, Exemption, 31 CAB. 933 (1960) 
(Club open to persons of Polish extraction with purpose of maintaining the cus- 
toms and traditions of Poland); Flying Tiger, Exemption, Order E-12377 (1958) 
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(Club open to all persons of German birth or extraction; purposes: social 
organization to keep alive German activities and social and cultural relations 


with the German speaking areas in Europe’ ”’). 


By contrast, the Board is only too well aware of the ational business 
purpose of Transamerica. R. 12. The Transamerica system of companies is a 
broadly based service business organization engaged primarily in providing fin- 
ancial services. Its operations are carried on through wholly-owned subsidiaries: 
in the field of insurance, including life, accident and sickness, property, casualty, 
and title insurance; in the field of finance, principally automobile sales financing, 
consumer loans, commercial loans; and in the business of feet automobiles 
and nonaviation machinery. Transamerica has entered into the leisure-time field 
through subsidiaries which are engaged in financing and the distribution of in- 
dependently produced motion pictures to theaters and to the TV industry. In 
addition, Transamerica has subsidiaries engaged in real estate development, pro- 
perty tax service, research, car rental and manufacturing. It is the parent cor- 
poration of TIA. The business purposes of Transamerica are clear. They were 
demonstrated to the satisfaction of the Board in Transamerica-Trans Interna- 
tional Acquisition Case, Orders E-26459, E-26460 (Feb. 23, 1968). Unlike 
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many organizations approved by the Board, it is also clear that Transamerica’s 
principal purposes are for other than travel by its shareholders. 


The By-Laws of Transamerica are set forth on the record below, pages 
68-85. They show when annual and special meetings of the stockholders are 
held.© The Board of Directors of Transamerica is elected by the stockholders, 
and through said Board the officers of the company are elected. While Trans- 
america has a very substantial number of stockholders, they are limited by the 
number of shares'of the company that are issued and outstanding. R. 10. 
Periodic reports are sent to the stockholders as to the progress of the company; 
and periodically fruits of the purposes of the company are sent to the stock- 
holders in the form of dividend checks. R. 13. The inherent unity of interest 
and purpose of the Transamerica stockholders group is obviously not a matter 
of metaphysical speculation, but rather one fixed by common law and statute. 
In concert stockholders exercise control of the corporation. The corporation 
is run for them by the people the stockholders elect. The desire to make 
money through a specific business enterprise is as unifying a purpose as an in- 
terest in and activities devoted to music, Shakespeare, employment, or playing 
golf.7 


6 The Board seems to be guided somewhat in its conclusion that registered Transamerica 
shareholders are not charterworthy by the fact that all stockholders do not attend stock- 
holder meetings. R. 121. But the Board has never required full attendance to membership 
meetings as a prerequisite for being declared charterworthy. 


Again, the Board now seems to consider camaraderie among members as important. R. 121. 
But again no Board precedent for such a criteria can be cited. In fact, ER-382, in addi- 
tion to showing that business entities (e.g., Transamerica) are considered by the Board to 

be charterworthy and that a numerical restriction will not be applied to them, also indicates 
that good fellowship and mutual awareness of one member of another is unnecessary. For 
example, ER-382 then amended Part 295 so that all the employees of the Department of 
defense are eligible for charter trips. We deem it reasonable to suspect that there is little 
camaraderie between a substantial number of such a charterworthy group. See, TIA’s prior 
Br. 27-30. 


7 The Board’s quotation from the “Solicitation of the general public” provision of Part 
295.2(1) (2) and Part 208.3(p) (2) appearing on page 6 of its brief is totally inapplicable 
in this case. Transamerica’s method of apprising its stockholders of the availability of charter 
travel to those stockholders who qualify (R. 60-61) fully conformed with Part 208.3(p) (1) 
(Continued) 
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Although the Board appears reluctant to admit it now, the question of 


charterworthiness of business entities such as Greenbelt Consumer Services has 
been passed on favorably, not only by the Board through order E-24956 (1967), 
but by the Board’s staff as far back as 1961 through the advisory opinion pro- 
cedure referred to on page 5 of the Board’s brief. This advisory opinion, a 
public document in the Board’s files, presumably is known by the General Coun- 
sel and the Board to exist. See, App. A attached hereto. It concerned the 
Consumers Cooperative of Berkeley, Inc. From the material submitted by the 
Cooperative (see, App. A, pp. 7-12), it is clear that the Berkeley Cooperative 
conducted its business in substantially the same manner as Greenbelt. The opin- 
ion letters show that but for the 20,000 membership limitation the Berkeley 
shareholders were considered to be charterworthy. Indeed, the advisory opin- 
ions shows the great ingenuity with which the problem was approached in an 
attempt to overcome the 20,000 membership limitation so that the stockholders 
of the Berkeley company could obtain charter travel. If advisory opinions have 
any value—and the Board’s brief indicates that it thinks they do (Res. Br. p. 5)— 
then the Berkeley advisory opinion must be given considerable’ weight by this 


Court8 


(Footnote 7 Continued) 
and Part 295.2(1) (1), and, therefore, did not come within the public solication prohibition. 
See, App. B, p. 4, and App. C, p. 4, of TIA’s prior brief for the text of said regulations. 


8 For the Board still to refuse to concede that Greenbelt is a business entity and that, 
therefore, the status of its stockholders and the Transamerica stockholders are on a par as 
to charter eligibility is almost too embarrassing to read. Res. Br. pp. 14-16. It shows a 
complete unwillingness to accept the data included by Greenbelt in its SEC prospectus. 

R. 22-36. That prospectus shows the degree of Greenbelt’s very vigorous engagement in 
retail selling to the general public. It shows that Greenbelt has 21 supermarkets, five furni- 
ture stores, eight automobile service stations, and seven pharmacies. R. 27. It shows a 
rapid growth in retail outlets. R. 27. Its retail outlets are spread over a wide geographical 
area. R. 29. The number of its employees and the size of its management are substantial. 
R. 28, 30-31. Gross sales are impressive. R. 28. Competition in its areas of business is 
keen. R. 28-29. zi 


The fruits of holding stock in Greenbelt are dividends and discounts R. 32-35); economic 
benefits not unlike the benefits of being a Transamerica stockholder. It is also interesting 
that in soliciting the purchase of shares, Greenbelt does not mention any recreational op- 


portunities. R. 58-59. Its whole operation shows a predominant business purpose. 
| (Continued) 
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Iv. 


THE PRECEDENTS CITED BY THE BOARD IN SUPPORT OF 
THE ARGUMENT THAT ITS ACTION IN ORDER 69-5-124 IS 
LEGAL VIVIDLY DEMONSTRATES THE ILLEGALITY OF THAT 
VERY ACTION. 


The Board declares in its brief (Res. Br. pp. 22-24) that that part of order 
69-5-124 under review here is a lawful “interpretation” of Parts 208 and 295. 
TIA strenuously disagrees. See, TIA’s prior Br. pp. 32-34. 


The Board relies chiefly on just two cases to support its contention: NLRB 
y. Wyman-Gordon, 394 U.S. 759 (1969), and Gibson Wine v. Snyder, 90 U.S. 
App. D.C. 135, 194 F.2d 329 (1952). These cases buttress TIA’s contention 


that the Board’s act was an illegal one. 


In defining what is an interpretive rule, this Court in the Gibson Wine 
case, 90 U.S. App. D.C. at 137, declares: 


(Footnote 8 Continued) 

The Board’s order E-24956, its regulation ER-382, its policy statements in Transatlantic 
Charter Investigation, 40 CAB 233, 270, 320 (1964), and the 1961 advisory opinion ap- 
pearing as App. A to this Brief, eliminates the Board’s argument that “neither the Board’s 
regulations nor its past pronouncements offered any reason to assume that the [Transamer- 
ica] stockholders were charterworthy.” Res. Br. p. 21. 


Until Board order 69-5-124 there was no precedents opposing the eligibility of shareholders 

as charter participants. Nor was there any ambiguity in determining charterworthiness. Con- 
fusion entered the area when General Counsel wrote his August 30, 1968, letter. R. 119-121. 
It was because of the confusion thus created that the Director of the Board’s Bureau of 
Enforcement and the Director of the Board’s Bureau of Operating Rights requested TIA to 
file a petition for declaratory ruling. R. 5. 


That counsel for Delta Air Lines did not appear to be conversant with charter eligibility 
standards under Parts 208 and 295 is easy to understand. Delta’s charters are not regulated 
by Parts 208 and 295. They are regulated by Part 207, 14 CFR. 207. In addition, the 
participation in charter operations by Delta is minuscule. For example, the Board’s Air 
Carrier Traffic Statistics (May, 1968) show that for the year ended May 31, 1968, only 
about one-tenth of one percent of Delta’s total revenue passenger miles was in charter 
operations. 
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“The distinctive characteristics of interpretative rulings, 
as contrasted with so-called regulations, have long been rec- 
ognized. Administrative officials frequently announce their 
views as to the meaning of statutes or regulations. Gener- 
ally speaking, it seems to be established that ‘regulations,’ 
substantive rules’ or ‘legislative rules’ are those which create 
law, usually implementary to an existing law; whereas inter- 
pretative rules are statements as to what the administrative of- 
ficer thinks the statute or regulation means. Discussion of. the 
subject will be found in many places. See, for example, ‘Rule 
Making Under the Administrative Procedure Act’ by David 
Reich, in Volume VII, New York University School of Law 
Institute Proceedings, pages 492, 516 (Feb. 1947), whete 
the author says: ‘A substantive rule is one which, as I have 
said, is intended to implement the statutory structure or 
the statutory powers of an agency. An interpretative rule 
is one which does not have the full force and effect of a 
substantive rule but which is in the form of an explana- 
tion of particular terms in an Act. If you had an expres- 
sion in a statute such as “Interurban Railway,” the query 
might come up as to what is an “interurban railway.” A 
particular agency may adopt a rule defining an interurban 
railway. That, in a sense, may be called an pecs 
tule.” ” 


In the case before this Court now, the action of the Board lene be 
considered as an interpretation of its regulations. It does not even attempt 
to interpret. It seems to avoid references to its own standards defining bona 
fide members, its policy concerning the elimination of the membership limita- 
tion, and the substitution for that limitation the requirement that an organiza- 
tion keep a central membership file. In place of such requirements, the Board 
now seeks to substitute vague, inconsistent standards which are virtually im- 
possible to apply. See, TIA’s prior Br. pp. 23-31. No reasons for this re- 


jection of its own regulations and policy are given by the Board, See, TIA’s 
prior Br. p. 31. Substantive changes such as were made by the Board through 


order 69-5-124 cannot be made pursuant to the exceptions found in section 
4(b)(A) of the Administrative Procedure Act, supra. NLRB v. Wyman-Gordon, 
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supra, at 764 (note 2); see, TWA v. CAB, 339 F.2d 56 (2d Cir. 1965), cert. 
denied, Huges Tool v. TWA, 382 US. 842 (1965); Frozen Food Exp. v. 
United States, 351 U.S. 40 (1956), aff'd, 351 U.S. 49 (1956). 


As shown, the Board’s action under review was not interpretive, but a 
substantive change which required the following of the procedures set forth 
in section 4 of the Administrative Procedure Act, supra. See, TIA’s prior Br. 
pp. 32-33. The majority opinion of the Supreme Court in NLRB v. Wyman- 
Gordon, supra at 763-765 disposes of the point with this declaration: 


“Section 6 of the National Labor Relations Act empowers 
the Board ‘to make. . ., in the manner prescribed by the 
Administrative Procedure Act, such rules and regulations as 
may be necessary to carry out the provisions of this Act.’ 
29 U. S.C. 8156. The Administrative Procedure Act con- 
tains specific provisions governing agency rule making, 
which it defines as ‘an agency statement of general or 
particular applicability and future effect,’ 5 U. S. C. 
§551(4).2 The Act requires, among other things, publi- 
cation in the Federal Register of notice of proposed tule 
making and of hearing; opportunity to be heard; a state- 
ment in the rule of its basis and purposes; and publica- 
tion in the Federal Register of the rule as adopted. See 
5 U. S. C. $553. The Board asks us to hold that it has 
discretion to promulgate new tules in adjudicatory pro- 
ceedings, without complying with the requirements of 
the Administrative Procedure Act. 


“The ‘rule-making provisions of that Act, which the 
Board would avoid, were designed to assure fairness and 
mature consideration of rules of general application. 
See H. R. Rep. No. 1980, 79th Cong., 2d Sess., 21-26 
(1946); S. Rep. No. 752, 79th Cong., Ist Sess., 13-16 
(1945). They may not be avoided by the process of 


2 We agree with the opinion of Chief Judge Aldrich below that the Excelsior rule involves 
matters of substance and that it therefore does not fall within any of the Act’s exceptions. 
See 5 U.S. C. $553(b){A).” 
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making rules in the course of adjudicatory proceedings. 
There is no warrant in law for the Board to replace the 
statutory scheme with a rule-making procedure of its | 
own invention. Apart from the fact that the device 
fashioned by the Board does not comply with statutory 
command, it obviously falls short of the substance of | 
the requirements of the Administrative Procedure Act. 
The ‘rule’ created in Excelsior was not published in the 
Federal Register, which is the statutory and accepted © 
means of giving notice of a rule as adopted; only se- | 
lected organizations were given notice of the ‘hearing,’ 
whereas notice in the Federal Register would have been 
general in character; under the Administrative Procedure 
Act, the terms or substance of the rule would have to 
be stated in the notice of hearing, and all interested 
parties would have an opportunity to participate in the 
rule making.” 


On the basis of the Wyman-Gordon case and the Gibson Wine ie the action 
of the Board through order 69-5-124 declaring Transamerica shareholders as in- 
eligible to participate in charter flights flown by TIA constitutes an illegal act 
requiring reversal. See, TIA’s prior Br. pp. 32-34. ! 


V. 


CONCLUSION 


For the reasons set forth in TIA’s prior brief, and in this brief, the Board’s 
order, 69-5-124, should be reversed, and to the extent that order modified Part 
208 and Part 295 of the Board’s Economic Regulations it should be declared void. 


Respectfully submitted, 
CLAYTON L. BURWELL 
WALTER D. HANSEN 


BURWELL, SHERMAN, HANSEN & 
McCANDLESS 

720 Federal Bar Building 

Washington, D.C. 20006 


October 3, 1969 Attomeys for Petitioner 
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B-71-6 


July 13, 1961 


Mr. Emil Sekerak 

Education Director 

Consumers Cooperative of Berkeley, Inc. 
1414 University Avenue 

Berkeley 2, California 


Dear Mr. Sekerak: 


Upon careful consideration of the charter plan suggested in your letter of 
June 14, 1961, it does not appear that a group, even though limited to Coop- 
erative members residing in two counties, would meet the criteria for charter- 
ing organizations as set forth in the Board’s Charter Regulation. 


Since there is no separation of the members into two or more distinguish- 
ing units, the Cooperative would have to be considered as a whole, and, as you 
state, the number would exceed the maximum established for charter eligibility. 
Accordingly, we can only repeat the suggestions made in paragraphs (2) and (3) 
of our letter of May 29, 1961; i¢., that a charter be drawn from members of 
one particular store; or that a charter be limited to shareholders of record 
prior to the initial announcement of the charter flight, provided, of course, 
this number does not exceed 20,000. In the latter case it would be necessary 
to screen the entire membership record to insure that solicitation is restricted 
to shareholders of record prior to the first announcement of the charter. 


We appreciate your interest in insuring that your charter plans conform to 
prescribed regulations and trust you will be able to make suitable arrangements 
within these limitations. Please let us know if you have further questions. 

| 


Sincerely yours, 


/s/ J. W. Rosenthal, Chief ! 
Routes and Agreements Division 
Bureau of Economic Regulation 
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June 14, 1961 


Mr. J. W. Rosenthal, Chief 

Routes and Agreements Division 

Bureau of Economic Regulation 

Civil Aeronautics Board 

Washington 25, Washington Ref: B-71-6 


Dear Mr. Rosenthal: 


We want to thank you for your prompt and extended reply to our request 
for an advance opinion about our eligibility for a chartered flight. 


Only one question remains to be clarified. This has to do with our limita- 
tion to a group of less than 20,000 members. Our type of organization does 
not fit the suggestions made in your second paragraph (1) and (2). We have 
only one class of shares and our members are identified according to their res- 
idence address. In only one of our three centers is the residence address iden- 
tified as belonging to a particular store. We could exclude the members belong- 
ing to that store, but we would prefer not to if some other formula were 
acceptable. 


If we excluded members living outside of two counties, would that be 
acceptable? 


If we must avoid sending promotional material to those excluded this also 
presents a problem because our regular monthly Newsletter which goes to all 
members is the natural vehicle for this. If there is no way out, of course, we 
would have to stop the presses, pull the material to be replaced with other 
copy to be mailed to those excluded. This is possible because our addresso- 
graph plates are filed according to post office. 


We have read and understand your comments on Q. 13, 17, 18, 19 and 
21. We feel certain that we could follow regulations with respect to these 
without difficulty. 


As soon as we have your response to the question raised in the third 
paragraph above we will know how and whether to proceed. 


Yours very truly, 


/s/ Emil Sekerak 
Education Director 
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B-71-6 


May 29, 1961 


Mr. Emil Sekerak 
Education Director 
Co-op Shopping Centers 
1414 University Avenue 
Berkeley 2, California 


Dear Mr. Sekerak: : 
We appreciate the interest expressed in your letter of May 15, 1961, to 
insure that your charter plans conform to the Board’s Charter Regulations. 


A review of the information submitted indicates that a charter drawn 
from stockholders in the Consumers Corporation of Berkeley, Inc., as it is 
now established, would meet the acceptable standards for charter groups. 

This would not be the case, however, if, as you anticipate, the membership 
exceeds 20,000 at the time the charter is to be conducted. In such event, 
the charter group would have to be drawn from an entity other than the 
entire membership of the Co-operative. On the basis of information available, 
it appears that this may be accomplished in one of the following ways: 


(1) It is our understanding that some cooperatives have two 
classes of shareholders, usually designated as “Class A” 
(voting rights), and “Class B” (non-voting rights), with 
the provision that only holders of “Class A” shares may 
purchase “Class B” shares. If your Cooperative has a 

similar plan with respect to shareholders, it is possible | | 

that a charter could be drawn from either one or the | 
other class but not from both, provided, of course, the 
respective memberships do not exceed 20,000. This plan 
would be preferable to a delineation by city or county 
since it is our understanding that shareholders in coopera- 
tives are identified by specific stores rather than by places 
of residence. 


(2) A charter group drawn from the shareholders identified 
with one particular unit (store) of the Co-operative may 
be eligible under the Charter Regulations. 
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(3) The third possibility is to organize the charter on a share- 
holder basis but limit participation to shareholders of record 
prior to the initial announcement of the charter flight, pro- 
vided this number does not exceed 20,000. A major draw- 
back in effecting this plan would be the necessity of screen- 
ing the membership roster in order to insure that distribution 
of solicitation material is confined to bona fide shareholders 
of record prior to the first announcement of charter plans. 


Some of the’ statements made by you regarding the contemplated flight 
indicate that further clarification of the Board’s Regulation may assist you in 
formulating your ‘plans. These matters are designated by number as they ap- 
pear in your “Statement”: 


Q. 13. It should be understood that participation must be 
restricted to bona fide members of the chartering 
organization and family members as these terms are 
defined in the Charter Regulation. In Revised Part 
295 (page 14) the Board specifically refused to en- 
large this area of participation; hence it can be as- 
sumed that waiver would not be granted except 
under the special or most unusual circumstances. 


Section 295.33(c) provides that reasonable adminis- 
trative costs of organizing the charter may be divided 
among the charter participants, and that such costs 
may include compensation for actual and personal 
expenses incurred by the charter organizer(s). We sug- 
gest you review this section carefully in order to de- 
termine that pro-rated charter costs and administrative 
compensation conform to the applicable regulation. 


Free or reduced-rate transportation is not permitted on 
charter flights (except with respect to children under 
12 as provided in section 295.33). Compensation, if 
any, to tour leaders must be paid from compensation 
allowed the charter organizer. 


As explained in the preceding paragraph, tour leaders 
may not be provided free or reduced-rate transportation. 


Section 295.14(c) provides that the number of one-way 
passengers transported in each direction on a round trip 
charter may not exceed five percent of the total charter 
group. Care should be taken to insure that the number 
of one-way passengers does not exceed this maximum. 
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The views regarding the possible charter eligibility of your: group express 
the informal opinion of the staff and are not binding upon the Board. In addi- 
tion, it should be understood that charters to be conducted in'1962 would be 
subject to the regulations applicable at that time. It is not anticipated, how- 
ever, that changes will be made which would render invalid a charter eligible 
under the prevailing regulations. 


Sincerely yours, 
/s/ J. W. Rosenthal, Chief 


Routes and Agreements Division 
Bureau of Economic Regulation 
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May 15, 1961 


Mr. Harold S. Parrott, Chief 

Carrier Services Section 

Routes and Agreements Division 

Civil Aeronautics Board 

Washington 25, D. C. Ref: B-75B 


Dear Mr. Parrott: 


Attached is Section B of a Statement of Supporting Information which 
we have filled out in the hope of getting an advisory opinion of eligibility be- 
fore we get in touch with any air lines about a charter flight to Europe. 


You will note that some questions appear to assume that arrangements 
have already been made, namely Nos. 12—22. We have provided answers of 
intention and expectation since no flight has been arranged. 


Our present thinking is to arrange for a flight to begin in June of 1962. 


By then it may be that our membership may exceed 20,000 (even though it 
does not now). Would this mean that we would have to cancel the flight if 
our membership were under 20,000 when it was announced? Further, if the 
membership is over 20,000, is it possible to carve out a portion of the mem- 
bership for eligibility such as those in a given county, or those who joined be- 
fore a certain date, or those who hold a given amount of shares in the Co-op? 


Unless we can feel quite confident that we are eligible in advance we 
probably will not invest any time or energy further on the project. 


Hoping to hear from you soon, I am 


Yours truly, 


/s/ Emil Sekerak 
Education Director 
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Warranty 

| 

I, , Tepresent and 
Name 


warrant that I have acted with regard to this charter operation (except to the 
extent fully and specifically explained in Part II, Section A) and‘ will act with 
regard to such operation in a manner consistent with Part 295 of the Board’s 
Economic Regulations. 


Signature and address of travel agent or, 
if none, of authorized official of air 
carrier (as to questions 2-8) where such 
carrier or an affiliate under its control 
performs any travel agency function or 
service (excluding air transportation sales 
but including land tour arrangements). 


Section B — To be supplied by charterer: 


Description of chartering organization, including its objectives and 
purposes: 


Consumers Cooperative of Berkeley, Inc., a consumer-owned retail 
establishment engaged in providing merchandise and services| to members 
under the Rochdale cooperative principles. | 


What activities are sponsored by the chartering organization? 


Retailing food, hdwe-variety, service _station, pharmacy, credit union, 
etc, i 


When was the organization founded? 1937 
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. Size of membership:? 


Present 18,100 families 
Last year 16,947 
Year before last 13,667 


_ $$ —_—_$_— 


. Qualification or requirements for membership in organization and 
membership fee, if any: 


$1 Registration fee, plus purchase of at least one $5 share — 
and continuing patronage or investment. 


. Has there been any reference to prospective charter flights in soliciting 
new members for the chartering organization? 


Yes O No @ 


. Give geographic distribution of membership. (If confined to one city, 
it will be sufficient to so indicate, otherwise describe local or larger 
area.)> 


In nine Bay Area counties (with exceptions) but largely in _two— 
50% in Alameda; 30% in Contra Costa. 


. If total membership in the chartering organization is less than 1,000, 
submit list showing names and addresses of members in good standing.* 
If total membership in the chartering organization is 1,000 or more, 
state where a list of members is available for inspection. (Groups of 
1,000 or more may be required to submit membership lists upon 
specific request.) 


In_headquarters office: 1414 University Ave., Berkeley 2, Calif. 


Attach list of prospective passengers, showing for each: Name, address, 
and whether a member of chartering organization or relationship to a 
member of chartering group. (Note: This is a list of prospective pas- 
sengers and does not necessarily have to represent the passengers actually 
carried.) 


No such list in advance of clearance and arrangements. 
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Purpose of trip: 


To foster foreign travel for greater international understanding. 


What are requirements for participation in charter? 


Membership in Co-op before announcement of Chante merge 
ments—and at least 6 months before flight date. 


How were prospective participants for charter solicited Gattach any 
solicitation material)? 


Not done yet. 


. Will there be any participants in the charter flight other than (1) 
members of the chartering organization or (2) spouse, dependent 
children, and parents of a member of the chartering group, residing 
in the same household with the member? 


Yes O No @& Unless permitted by C.A.B. & IATA 


. Will there be any members of the chartering organization participating 
in the charter who will have been members of the organization for a 
period of less than six months prior to flight date? 4 


Yes O No ® 


If answer is “yes,” give names of participants who will not have been 
members for six months and justify (see § 295.2(j)): 


We plan to exclude any who may have joined solely, to participate 
in charter flight. 


If there is any intermediary involved in the charter, other than the 
travel agent whose participation is described in Section II\(A), submit 
name, address, remuneration and scope of activity: 


As of now, no intermediary. We seek advance clearance before 
investing any time or effort in dealing with travel agents or airlines. 
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16. Estimated receipts: 


xX —————_ 
(Pro rata charge) (No. of passengers) (Estimated receipts 
from charter) 


Estimated receipts from other sources, if any: 
Explain: 
ie ro ee ne ee 


(a) Total receipts $ 


Estimated expenditures, including aircraft charter (separately itemize 
air transportation, land tour, and administrative expenses): 


Item Amount Payable to 


We will not have this information until a flight is 
arranged. 


(b) Total expenditures $ 


Explain any difference between (a) and (b): 


. Are any of the expenses included in item 16, above, to be paid to any 
members of the chartering organization? Yes O No O 
If “yes,” state how much, to whom and for what services: 


Can’t answer yet. If regulations permit reimbursement for 
expenses involved probably yes. If not, no. 
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18. Is any member of the chartering organization to receive any compensa- 
tion or benefit directly or indirectly from the air carrier, the travel 
agent, or any organization providing services in relation to the air or 
land portion of the trip? 


If “yes,” explain fully: 


Can’t answer yet, but do not expect such. Unless a: tour 
leader is appointed and transported for less than full fare. 


| 
. Will any person in the group (except children under two iyears) be 
transported without charge? Yes O No O 


Maybe, if tour leader is appointed. 
Will charter costs be divided equally among charter participants, except 
to the extent that a lesser charge is made for children under twelve 


years old? Yes @ No O | 


Separately state for the outbound and inbound flights the number of 
one-way passengers anticipated to be transported in each direction: 


Can’t answer yet. Expect it to be same, or nearly So. 
ee IO 


If more than one round trip is contracted for, will each planeload 
group move as a unit in both directions? Yes O No O 
| 
Only one anticipated. 
| 
If transatlantic charters have been performed for organization during 
past 5 years, give dates and name of carrier performing charters: 


None. 
Has a copy of Part 295, “Transatlantic Charter Trips,” of' the Economic 
Regulations of the Civil Aeronautics Board been received by the 
charterer? Yes W@W No O 
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Verification of Charterer! 


STATE OF CALIFORNIA ) 


COUNTY OF ALAMEDA ) >= 


Eugene O. Mannila 
(name) Gen. Mer. 


Emil Sekerak 


(name) 


being duly sworn, hereby separately depose and say that to the best of the 
knowledge and belief of each of them all the information in Part II, Section 


B, of this Statement is true and correct. 


/s/ Eugene O. Mannila 


(Signature and title of officer. This 
should be the chief officer of the 
chartering organization except in the 
case of a school charter, in which 
case the verification must be by a 
school official not directly involved 
in charter.) 


Sworn to before me this day, 
the J6 of May, 196/ 


/s/ Mark B. Perlmutter 


(Signature of person adminstering 
oath. Also, set forth here below 
the name, address and authority 

of such person) 


(SEAL) MARK B. PERLMUTTER, 
Notary Public, State of California— 
Principal Office, Alameda County 
My Commission Expires Dec. 23, 1963 
1484 University Ave., Berkeley, Calif. 


/s/ Emil Sekerak 


(Signature — person within organiza- 
tion in charge of charter arrangements). 


Sworn to before me this day, 
the 16 of May , 196] 


/s/_ Mark B. Perlmutter 


(Signature of person administering 
oath. Also, set forth here below 
the name, address and authority 
of such person) 


(SEAL) MARK B. PERLMUTTER, 
Notary Public, State of California— 
Principal Office, Alameda County 
My Commission Expires Dec. 23, 1963 
1484 University Ave., Berkeley, Calif. 
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Civil Aeronautics Board 


UNITED STATES OF AMERICA 
U. S. CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


November 26, 1957 


STATEMENT OF GENERAL POLICY-1958 
TRANSATLANTIC CHARTER POLICY-1958 


Notice is hereby given that the Civil Aeronautics Board has under con- 
sideration the adoption of the attached proposed 1958 Transatlantic Charter 
Policy, to be effective on January 1, 1958. 


Interested persons may submit comments regarding the neared policy, 
in quintuplicate, addressed to the Secretary, Civil Aeronautics | Board, Washing- 
ton 25, D.C. All relevant matter in communications received on or before 
December 12, 1957, will be considered by the Board before taking final action 


on the proposed 1958 policy. 


By the Civil Aeronautics Board: 


/s/ M. C. Mulligan 


M. C. Mulligan 
Secretary 


(SEAL) 
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1958 TRANSATLANTIC CHARTER POLICY 


Having received written comments and heard oral argument from interested 


persons concerning the Board’s 1957 Transtlantic Charter Policy, the Board here- 


by promulgates its 1958 Transatlantic Charter Policy. 


The Board believes that in its broad aspects the existing Charter Policy 
should be continued but that certain changes are warranted, most of which are 
for purposes of clarification and more ready administration. These changes are 
reflected in the substantive sections of 1958 charter policy which follow. It 
will be noted that the charter policy provisions have been reorganized for easier 
use by interested segments of the public. The 1958 Charter Policy which fol- 
lows consists of three parts: provisions of general applicability; provisions re- 
lating to “pro rata charters” (where the passengers transported share the cost 
of transportation); and provisions relating to “entity charters” (where the entire 
transportation cost is borne by the chartering organization and none of the cost 
is paid by the individual passenger). 


I. General Provisions 


A. The Board will neither grant blanket exemptions to an entire class of 
carriers to engage in charter operations, nor exempt all charter flights performed 
during an entire season by a particular air carrier. Thus, an application for 


specific exemption must be filed for each proposed charter movement. 


B. The Board’s policy is to favor the granting of only those applications 
which comply fully with the terms and conditions of the charter policy. How- 
ever, the determination of whether a particular exemption should be granted 
will be made on ‘a case-to-case basis in the light of the statutory standard of 
section 416(b). Thus the Board is necessarily reserving its discretion to waive 
any of the requirements of this Transatlantic Charter Policy in appropriate cases. 
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C. It is the Board’s policy to retain the basic charter condept presently 
found in Section 207.1 of the Economic Regulations as amplified and modified 
by this statement in order to preclude the entry of persons acting as indirect 


air carriers in this field. 


II. Pro Rata Charters 


A. Requirements Relating to Air Carrier Applicant 


1. Within 72 hours after a charter flight date is reserved by the carrier 


or its agent, the carrier must advise the Board in writing of the!name and ad- 
dress of the prospective charterer in order that the Board may inform the 
charterer of the requirements of the Transatlantic Charter Policy and the avail- 
ability of the procedure for obtaining an advisory opinion from the Board’s 
staff with respect to the eligibility of the group for charter penicet 


| 
2. Within seven days after a charter contract has been executed a copy 
of the contract must be submitted to the Board. 


3. The application for exemption authority to conduct the charter flight 
must be filed with the Board at least 60 days in advance of the first flight un- 
der the charter contract. It is the intention of the Board to process applica- 
tions, properly submitted with required data, within 30 days after filing. 


4. The carrier must have on file with the Board at the time the applica- 
tion is filed an effective tariff disclosing all its rates and charges for air trans- 
portation and all its rules and regulations in connection with all transatlantic 
pro rata charter service which it offers to perform. 


5. The total charter price or other terms of service set forth in the ap- 
plication must conform to those set forth in the applicable tariff on file with 
the Board and in effect at the time the exemption application is filed. Where 
a carrier’s charter charge computed according to a mileage tariff includes a 
charge for ferry mileage, the carrier shall refund to the charterer any sum 
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charged for ferry mileage which is not in fact flown in the performance of the 


charter; provided that the carrier shall not charge the charterer for ferry mileage 
flown in addition to that stated in the contract unless such mileage is flown for 


the convenience of and at the express direction of the charterer. 


6. The carrier’s application must contain the information required by the 


questionnaire attached as Appendix A hereto. 


7. The carrier may not pay its agent a commission or any other benefits, 
directly or indirectly, in excess of five per cent of the total charter price as set 
forth in the carrier’s charter tariff on file with the Board. 


8. The carrier shall require full payment of the total round-trip charter 
price or the posting of a satisfactory bond for full payment prior to the com- 


mencement of the air transportation. 


9. Without prior Board approval, upon good cause shown at the time 
the application is filed, the carrier shall not transport one-way passengers in 
the case of a round-trip charter. Similarly, in the case of a charter contract 
calling for two or more round trips, without prior Board approval upon good 
cause shown, each plane-load group shall move as a unit in both directions. 


10. Within five days after the completion of each one-way flight, manifests 
shall be filed showing the names and addresses of the persons transported and 
the relationship of each such person to the charterer. 


11. Within thirty days after completion of each one way, or each round 
trip, whichever is authorized, a report shall be filed showing separately all the 
charges (including air transportation) pro rated by the charterer among the 
members of the group, indicating the number of passengers, and resulting pro 
rated charge per passenger. (See Appendix B). 


12. The carrier may not solicit individual members of the chartering or- 
ganization either' through personal contact, through the placing of advertise- 
ments in newspapers, magazines or billboards, or through radio or television 
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stations, or otherwise, provided, however, that a carrier may solicit prospective 


charter groups. 


13. A carrier is not prohibited from “Snstitutional-type” advertising to the 
effect that it conducts transatlantic charters under procedures established by 
the Civil Aeronautics Board. However, the carrier may not, directly or indirect- 


ly, advertise rates on an individual passenger basis. 


14. The carrier may not employ, directly or indirectly, any person for the 
purpose of organizing and assembling members of the chartering party into a 
chartering group. 


15. The carrier or its agent shall, at the time a charter flight date is tenta- 


tively reserved, advise the chartering group of the availability of prior clearance 
of the charterworthiness of the group by the staff of the Civil Aeronautics 
Board. 


B. Requirements Relating to Travel Agent 


1. A travel agent may not receive a commission from both the direct air 
carrier and the charterer for services performed in connection with the charter 
agreement or for services rendered on behalf of the charterer. 

| 
2. A travel agent may not assist in the organization and assembly of the 


charter group or handle the sale or ticketing of any individual members of the 
group except as hereinafter indicated. 


3. In cases where the group has itself engaged the aircraft ‘without inter- 
mediary, they may employ the services of a travel agent for the land tour who 
may solicit individual members of the group for such tours, receive deposits 
and conduct ticketing for such land tours. He may not, however, engage in 
any activities with or without compensation relating to the organization or as- 


sembly of the charter group itself or receive remuneration of any kind from 
| 


the carrier in connection with the charter. 
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4. In cases where an agent, either singly or by agreement with others, 

acts as both the direct air carrier’s agent and as agent for land tours, such agent 
may not directly handle the sale or ticketing of any individual members of the 
group either for the air transportation portion of their journey or for the land 
tour portion, except for charter participants who, on an individual basis, request 
land tour arrangements different from those made available to the charter group. 


The services of the travel agent may be utilized in the preparation of a brochure 


or other literature describing all the aspects of the whole trip; provided, how- 


ever, that the distribution of such material, and the actual administration of the 
charter flight (which includes the collection and distribution of all pro rata 
shares of all the participants) be confined to the hands of the charterer. 


5. The travel agent shall not incur any obligations on behalf of a charter- 
ing group relating to the expenses of solicitation or organization of the individ- 
ual participants in the chartering group, whether or not it is intended for the 
group to assume ultimately the obligation incurred. 


6. The travel agent shall make no payments or extend gratuities of any 
kind, directly or indirectly, to any member of the chartering organization in 
relation either to the air transportation or land tour portions of the charter 
trip. 


7. No travel'agent, or officer, director or employee of such an agent, who 
may be a member of a charter group, shall participate in the charter activity 
of such group, if such travel agent, or officer, director or employee thereof, is 
receiving directly or indirectly any compensation either from the charter flight 
or the land tours. 


C. Requirements Relating to Chartering Organization 


1. An application for exemption to perform a charter flight in foreign 
air transportation ‘will be granted where the participants therein are individually 
bearing all or a substantial part of the cost of such transportation only where 
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such participants have not been drawn from the general public. In making this 

| 
determination, the Board will consider the size of the group from which the 


participants are drawn, and the extent of the area in which they reside. 


As a rule of thumb, the Board has heretofore followed a policy of grant- 
ing exemptions for organizations with substantial memberships only where they 
have been located in a limited area, and has denied approval to groups of more 
limited size organized on a state or nationwide basis. For example, the Board 
has approved charters drawn from universities and employees of business firms 
in a given locality open to more than 20,000 persons but has denied charters 
to statewide organizations with memberships in excess of 10,000 persons, and 
nationwide groups having more than 5,000 members. In this connection, a 
charter open to statewide or nationwide membership of a religious denomina- 
tion, a political party, or a profession or occupation would ordinarily be con- 
sidered as drawn, in effect, from the general public and thus ineligible. But 
a charter open only to a subdivision of any of the foregoing might, in many 
circumstances, be found eligible. Furthermore, where a charter is desired to 
transport a limited number of members of a national or statewide organization 
who are to participate actively in a special project—e.g., as delegates to a scien- 
tific congress—and participation is on a selective basis so that the charter is not 
open to the membership in general, the size or geographic area of the whole 
organization may not be a bar to approval of the charter. The Board has 


found the following types of organizations charterworthy, where there has been 


no evidence of public solicitation: 


a. Government agency recreational associations. 

b. Employee groups of industrial and mercantile firms. 

c. Local chapters of professional associations. 

d. College campus charters and college study trips. 
Local church groups. 


Local social and fraternal clubs. 
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2. An organized club or group may solicit only its members and their 


immediate families for participation on the charter flight. Immediate family 

is construed by thé Board to include the spouse, children and parents who 

are in the member’s immediate household. Further, participation of immediate 
families should be limited to the immediate families of those members who 
will themselves participate in the charter flight as passengers. Only those mem- 
bers who are members at the time the application is filed and will have been 
members of the organization for a minimum period of six months prior to 
charter flight date may be solicited. If other members of the organization are 
solicited, the applicant must affirmatively prove that it has not actually engaged 
in solicitation of the general public for the charter flight. This requirement is 
primarily directed toward social or fraternal clubs with only nominal entrance 
requirements. Conversely, where full-time employment in a given organization 
is a requirement for participation in a charter, for example, the six-month mem- 


bership provision would appear to be inapplicable. 


3. It shall be considered solicitation of the general public when the 
charter is described, announced or referred to in advertisements, whether paid 
or unpaid, in any media of mass communication such as newspapers, maga- 
zines, radio, or television. A news item carried on such media would be con- 
sidered as solicitation if initiated or inspired by the charterer, carrier, or travel 
agent and, if reasonably construed, it is likely to induce travel on the charter. 
However, advertising or the initiation of an unpaid announcement in media the 
circulation of which is primarily restricted to an eligible group—e.g., the plant 
newspaper of a factory, the student newspaper of a college—would not ordinar- 
ily be considered as solicitation of the general public, particularly if it included 
a statement that the charter is limited to bona fide members of the organiza- 
tion and their immediate families. Distribution of circulars to persons not mem- 
bers of the organization or the posting of notices outside the premises of the 
organization will also be regarded as evidence of solicitation of the general pub- 
lic, as will campaigns by telephone, telegraph, or letter going beyond the bona 
fide membership. 
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4. In the case of a round-trip charter flight, one-way passengers are not 
permitted. Where more than one round trip is contracted for, intermingling 
between flights or reforming of plane-load groups is not permitted, and each 
plane-load group must move as a unit in both directions. Waiver! of these rules 
may be obtained only where there is good cause shown at the time the charter 


application is filed. 


5. The costs of the charter flight must be pro rated equally among all 
charter passengers, except to the extent that the charter application may indi- 
cate a lesser charge for children under 12. In the event there is any unequal 


division of charges, good cause therefor must be shown at the timhe the applica- 


tion is filed. Free transportation of a particular passenger (except children 


under 2 years) is not permitted. 


6. Reasonable administrative costs of developing the charter may be pro- 
rated among the charter participants. These may include a reasonable amount 
of compensation to members of the organization for labor in adminstering the 
charter. Any such charge should be clearly indicated and should not exceed 
in total the amount of $300.00 for the round-trip charter unless the additional 
amounts above $300.00 are justified at the time the application is filed. Neither 
the organizers of the charter, any member participating in the charter, nor any 
member of the chartering organization (non-participants) may receive any com- 
pensation, direct or indirect, from the carrier, the travel agent, or any organiza- 
tion providing any services to the chartering group whether of an air transporta- 
tion or land tour nature or otherwise. ! 

7. The chartering organization may not make charges to the charter par- 
ticipants which exceed the actual out-of-pocket or added costs incurred in con- 
summating the charter arrangements. The chartering organization must supply 
to each charter participant a detailed statement of the total and prorated 
amounts collected from each charter participant and paid to the direct air car- 
rier together with an itemization and justification of all charges made in addi- 
tion to the pro rata share of the total charter transportation charge. Such 
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statement shall also include the names of all persons receiving payment for their 


services and the amounts paid to each. 


8. The chartering organization must prepare and submit to the direct air 
carrier, for purposes of filing with the Board, the statement of pro rated charges 
as outlined in A-11\ above. Failure on the part of the chartering organization 
to submit an adequate and timely report will be a factor in any future Board 


decision as to charters for such organization. 


9. In order to avoid uncertainties on the part of the prospective groups 
concerning their eligibility for charters under the Board’s policy and to prevent 
hardships resulting from consummation of travel arrangements and their subse- 
quent disapproval and cancellation shortly before flight time, the Board has 
instructed the Bureau of Air Operations to render advisory opinions concerning 
the eligibility of a particular group to either the group or the applicant carrier. 
Whenever the chartering group has any doubts as to its eligibility, it is strongly 
urged that these advisory opinion procedures be utilized. The advisory opinion 
must, of course, be given on the basis of representations made by the request- 
ing parties and cannot be considered a valid indication of the Board’s probable 
position unless the charter actually conforms thereto. Further, the opinions 


are not binding upon the Board. 


D. Requirements Relating to Certificated Transatlantic Passenger Carriers. 


In last year’s policy the Board provided that applications for transatlantic 
pro rata charter exemptions would be denied where the certificated carrier serv- 
ing the route was itself willing to perform adequately such charter service at 
reasonable rates. This procedure was not utilized by the certificated carriers 
for any such transatlantic charters during the past season, and for the peak 
transatlantic travel months of June through September, it will not be kept in 
effect in this present policy. 
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Ill. Single entity charters 


1. Single entity charters must be filed at least 30 days before flight date. 
Later filings may be made if good cause is shown. 
2. Single entity charters are not subject to first refusal rights on the part 


of certificated air carriers. 


3. Commissions may not be paid to a travel agent in excess of 5 per cent 


of the total charter price. 


4. Tariffs are not required to be on file at time of application in the case 
of single entity charters, but must be on file prior to flight. 


IV. Mixed Single Entity and Pro Rata Charters. 


The Board has approved several mixed single entity and pro rata charters 
in the past such as for an industrial concern where the employees have paid 


less than their pro rata share of the cost and the industrial concern has borne 


the residual costs. The pro rata rules in the Transatlantic Charter Policy apply 


in the case of such charters. 


